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BABOO RAM DAS (Heir of Baboo MukunA Lal, deceased), 1825,* 

and BABOO BUSUNT fcINGH (Heir of Baboo Dyal Singh, 2 

deceased), Appellants, Jan. 5th. 

versus 

THE COLLECTOR OF BENARES, Respondent. 

THIS action was instituted in tlie Benares Provincial Court Thetrea- 
on the 12 th of April 1814, by the Collector of Benares, to recover wiTers of a 
from Baboo Muktind Lai, Khizanclue of the Sir car ee treasury, and 
from Baboo Dval Singh, Khizanchee of the Moolkee treasury, the j J0Ils ihie 
sum of 5,717 rupees, under the following circumstances: On for a sura 
the morning of the 30tli of November 1819, when the treasury ofmoney, 
of the Collectorship of Benares was opened, it was discovered jJ^ e t J een 
that a nukub , or hole, had been cut through the door, aud 8to | en f roia 
that the sum of 5,717 rupees was missing. The treasure chest the trea- 
in which the money had been deposited was not locked: but sur y under 
had evidently not been opened by violence: two empty money bags t i ^ eir r 
and a quantity of false coin were found in the room. After mature ® * 
deliberation on the circumstances of the case, and the evidence 
taken before tbe Foujdaree Adawlut of the city of Benares, the 
Magistrate recorded his opinion on the case as follows: the nukub 
could not have been cut but from the inside, gr by strangers, or by 
the sepoys of the guard : the theft must, for the (jpl lowing reasons, 
have been perpetrated by some persons well acquainted with the 
premises: first, because it appeared from an inspection of the mom 
that the nukub , which was irt the floor, had # it been a little further 
from the wall, would have been directly under one of the chests: 
so that it must have been cut .. m the^ inside ; secondly, had com- 
mon thieves entered through tin nukub from the outside, tlfev would 
not have left the two empty bags, as the removing the cash from 
one bag to another could not be done without some noise, which 
might have been overheard; thiidly, common thieves wouW have been 
unable to distinguish good from bad coin, and would have carried 
off all they could lay their hands on; and lastly, had the money 
been taken by strangers, the chests must ha^e been forced open, 
whereas, though open, they were found unlocked. For these and 
other reasons set forth in^ his proceeding^ considered the 
sepoy guard exculpated from all blanje (the* outer door having 
VOL. IV. B 
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been found locked as usual): but thought thal a very strong sus- 
— 1 — * — picion existed against the yornashtas and other servants of the 
H.ilmo treasurers. As, however, there was not sufficient proof against any 
Ham Das individual to warrant a hope of conviction,' he did not make over 
" m .| die cast to the Court of Circuit ; but left it to the revenue authorities 

k^tor of- to determine whether the missing sum was to be credited in the 

puhhc account or not. A full report of the case having been 
submitted to* Government by the revenue authorities, the Collector 
was ordered to institute a suit against the treasurer for the recovery 
of the said sum. He accordingly instituted the present action 
against both the defendants, whom he held equally lesponsible, as 
they had equal access to the treasury through their respective 
yonuishlas . - 

Kach of the defendants denied his individual responsibility, and 
endeavoured to throw the lespousibhty on the other. 

• Baboo Dyal Sing pleaded, that the duty of the yornashtas of the 

f - moolkee treasurer was merely to enter into their accounts the 
payment of any sums on account of the public revenue due on the 
estates of the Raja of Benares: but that the money was received 
and placed in the treasure chests by the yornashtas of the sircarcc 
treasurer; and the yornashtas of the moolkee treasurer had nothing 
to do with the safe custody of the money; that, on two formei 
occasions, when the sums of .'],500 and f>75 rupees weie missing, 
lVIukundi'al, bidding himself responsible, traced the theft of the 
first sum to the sepoys of the guard, and having prosecuted them 
to conviction in the Criminal Court, received the amount which 
had been recovered under a receipt signed by himself, and paid it 
into the Collector’s treasury : and replaced the second sum from 
his private funds, taking a bond for the same from his rokarea 
or cashkeeper. Baboo Mnkutid Lai, on the contraiy, pleaded that 
the gomnshtns of Baboo Dyal Sing, the moolkee tieasurcr, had the 
custody of the money, his yornashtas having only to keep accounts 
of Die receipts and disbursements ; and that in the two instances 
above notned, though Baboo Dyal Singh was the responsible 
person, he considered it his duty, as a public servant of Go- 
vernment, to exert himself to save the Government from loss. 
Both the defendants pleaded, that let the person whose duly 
it was to keep the cash be who he might, it was unjust to 
call upon them to replace the money stolen; as their yornashtas, 
having counted the bags before the sepoys, and locked the doors 
on the eve of the night of the theft, their responsibility 
ceased; the safe custody of the property being then the duty 
of the sepoy guard. 

Before the case came to a final hearing. Baboo Dyal Singh 
died, and was succeeded by his son and heir Baboo Busuut 
Singh, who defended the suit in his room. 

The Senior Judge of the Court (W. A. Brooke), after hearing 
the pleadings and evidence of the parties, and perusing the pro- 
ceedings held on this case in the Foujdaree Court, concurred with 
the Citv Magistrate in thinking that the burglary must have been 
committed by persons well acquainted with the premises, and that 
it could not have beer committed from the outside by strangers, or 
by the sepoys of the.guard : and as it appeared in evidence, that the 
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ffomashtas of both tiie defendants bad keys of tbe looks on the 1^5. 
treasure chests and outer door of the treasury, and had equally free T * 
access to the treasury, he held them jointly and severally answer- j^ tl °°D as 
able. He accordingly passed a judgment in favour of the an< j others, 
Collector, and decreed that the defendants should pay mto the <i. TJicL'ol- 
public treasury the sum of 5,717 rupees. The costs of suit were lector of • 
charged to the defendants. enstreb. 

The defendants preferred separate appeals from .this decisiorf to 
the Sadder Dewannv Adawlut, and on the death of Baboo Mnkund 
Lai, Baboo Ram Das, his son and heir, appeated to carry on the 
appeal. The pleas of appeal were similar to those urged by the 
appellants in the Provincial Crfurt. • • 4 

On mature consideration of the proceedings, the Court (present 
C. Smith, Second Judge) seeing no sufficient reason for altering 
the decision of the Provincial Court of Benares, confirmed it, on 
the 5th of January 1825, .and dismissed both the'appeals with costs. 


PRAN KISHEN IHJTT, Appellant, mt. 

vrrsus 

THE COLLECTOR OF THE TWENTY-FOUR PER GUN- .Jan. nth. 

NAS, Respondent. 

i 

THE Collector of the Twenty-four Pergunnas instituted tlys A case of 
action in the Zillah Court of the same district, against Pran fond con - 
Kishen Dutt and Shunkuree Dossea, a neighbouring zemindar, ^rromi t 
under the provisions of regulation 49, i 7 93, to obtain an order }f ^nou* 
for the confiscation of a parcel of land situated in Clink ntlhy be- 
Nurayun Khatto, containing about 100 beegas of land. The r ' v «y , n two 
land in question being claimed hv Doth the defendants, had been 
♦ he occasion of disputes, which ended in breaches of the pe ice. q wll( ; ^'‘ u . 
A serious aflray, m which some persons were wounded, having l ition 19, • 
taken place regarding the possession of tlfts said land on the 17tU 
of November 18 15, tbe Magistrate committed the actual rioters, 
and held the defendants to bail, to stand their trial as instigators 
befoie the Court of Circuit, and diiected the Collector to take 
proper measures for the confiscation of the land whidh had been 
the occasion of the affray. • !!" accordingly instituted this suit 
under the provisions of section 6, regulation 49, and the concluding 
pait of section 7, regulation 1798^ laying his suit at 1,000 
rupees, at the rate of JO rupee* yrr bcetja. • 

Mussummaut Shunkuree Dos.?ea appointed a vakeel, but took 
no further steps towards defending the suifc 

Pran Kishen Dutt pleaded that the land in que^tioi) belonged 
to Chuk Nurayun Khatta, situated in his talook of Bahir Mdanea, 

Turuf Baueyra, Pergunna Mandreh, and that lie had obtained 
frequent decrees of Court, awarding to him the right f hereto. 

With regard to the affray, which was the ground of the present 
action, he stated that the dependants of Mussummaut Shunkuree 
Dossea had cut the rice which his ryots had.cultivated on threo 
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beegas of the land in question ; he not being present, and hie, 
people being perfectly passive: that the Circuit Judge* who tried 
the case, did not think bis people guilty of affray, as, while he 
seventy punished the opposite party, he sentenced his (defendant's) 
dependents to the trifling punishment of three months imprisonment 
only, because they were present. He further pleaded, that if a 
forfeiture had been incurred in consequence of the affray, justice 
demanded nonjore than the coruscation only of that portion (three 
beegas), which was the actual cause of the affray. He filed several 
decrees and documents to prove his right to the land in question, 
and to establish the fact that he actually had possession when the 
affray took pl9£e» , * 

After maturely considering the proceedings held in the Civil Court, 
as well as those held by the Foujdaree Court and Court of Circuit, 
the Zillah Judge observed*, that although it was clearly established 
by the evidence, that the land did really belong to Pran Kishen 
Dutt, yet that the ultimate decision of the case, as reirafded forfei- 
ture, was not affected thereby ; and as it was proved that an affray 
had taken place for the possession, he passed a judgment on the 
9rh of December 1819, declaring the said parcel of land containing 
about 100 beegas, duly forfeited to Government, under the provi- 
sions of section 6, regulation 49, 1793, and decreeing possession 
thereof to Government. The costs of suit were charged to the 
defendants* 

I ran Kishen Dutt having appealed from this decision to the 
Provn lal Court of Calcutta, that Court confirmed the decision on 
tl^e 21st of January 18*^1, and dismissed the appeal with costs. 

Pran Kshen being still dissatisfied, moved the Court of Sudder 
Dewanny Ad&ulut for the admission of a special appeal. As it 
appeared from the documents filed by the petitioner that he was 
the rightful owner of the land, and that the opposite party were 
the aggressors in the affray, the dependants of the pet-t oner being 
declared by the law officer of the Circuit "Court liable only to 
Tadeeb , or admonition, for having opposed the adverse party 
while carrying off their grain, instead of applying for redress to ihet 
ruling power: and as th fe Zillah Judge had decreed the forfeiture 
in the vague terms of a parcel of land ‘‘containing about 100 
beegas,” the Court (present S. T. Goad and J. Shake?pear, Third 
and Fourth Judges, in opposition to the opinion of the Second 
Judge, C. Stnilh) admitted a special appeal. 

The respondent contended, that a* it was proved that a serious 
affray had actually take/) place regarding a disputed claim to^the 
possession of the said land, the whole of the 1 00 beegas, which 
was the real cause of contention, was liable to forfeiture, and 
prayed that the decisions of the lower Courts might be confirmed. 

After mature deliberation of the whole of the proceedings, the 
Court (present «W. B. Martin, Fifth Jud»e) were of opinion, 
that it was cleailv proved that an affray had taken place, in which 
the dependants of the appellant were concerned : and that the 
land, which was the cause of the said affray, was duly forfeited, 
under section 6, regulation 49, 1793: and that it was highly 
expedient that the s?ad provisions should be carried into effect for 
the purpose. of. removing the cause contention. A final judgr 
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intent was therefore passed on the 6 th of January 1825, confirming 
the decisions 9 f the lower Courts, and dismissing the appeal with 
costs. 


HUSSEIN A LI KHAN, NUSRUT AH KHAN, -and SHUJAUT 18*5. 

ALI KHAN, (Heirs of S buiiamut AliKhau, deceased), Appellants, 

versus J® 11 * ***** 

MUSSUMMAUT L'HOOL §AS KOOR, ^Wid<^-s>f Baboo Jyb 
. p£ii$ASji Sahy), Respondent. # 

THIS suit was instituted in the Provincial Court />f Patna, by A case of 
Baboo Jye Perkash Sahy, the deceased husband of the respondent, redemption 
against Skuhamut Ali 'Khan, the deceased father of the appellants, 
to obtain possession of a moiety of mouza Godna, Usillee and Pfeed^f * 
Dak hike , an ayma mehal of pergunnah Manjee, Zillah Sarun,* mortgage 
under a deed of mortgage and conditional sale for the sum of Condi- 
6, 781 rupees, payable within one year from the date of dm deed, “J c » 
rendered absolute by the failure of the defendant to pay off 
the mortgage within the period allowed by the regulations of tion being 
Government, ^ he amount of action was laid 24,7.50 rupees, saved by 
18 years produce of the moiety in question. ^P®J^ ient 

The point at issue was whether thejmortgagor had, under the monC ybor- 
circumstances of the case, forfeited his n_»ht of redemption, or not. rowed on 
The plaintiff' stated, that as the defendant had allowed the period themort- 
of one year, conditioned in the deed of mortgage, to elapse without 
payment, he petitioned the Zillah Judge to issue a pur wanna to the year 
defendant, under section 8; regulation 17, 1806, calling on him to from the 
pay the sum due within one year ; that the Judge issued a purwanna receipt by 
on the 28th of June 1814; that the defendant, on the 30th of themo ^“ 
October 1815, deposited in Court a sum stated by him to be the the^otice 
whole sum due under the deed, and the Judge ordered it to be to pay, 
received, and issued a purwanna to hiyti (plaintiff) calling on him issued un- 
to receive the said sum- He pleaded, that as the sum due to him was d . er 
neither paid him, nor deposited in Court, by the 28th of June 1815, ^ 

the Zillah Judge was not authorized t > receive it as a deposit, and requhdfi 
that the defendant had forfeited his right of redemption. He in such 
therefore instituted this sujt to obtain possession of the mortgaged notice * 
property. The defendant stated , that although the notice was dated 
28th of June, it was not sei d on hifa till the 9th of October 
1814 : and that it enjoined bimto*pay the sum of 6^781 rupees 
within the term of one year from the receipt thereof: and pleaded, 
that if it should appear that lie had eitbet tendered the said sum to 
the plaintiff, or deposited it in Court before' the 9tb of October 
1815, his right of redemption was not forfeited. He stated that 
he had tendered to the plaintiff, in lieu of cash, a bond executed 
by BhyrooNath,a respectable muhajun, for the full amount due: 
but that the plaintiff told him he was in no hurry for hie money* . 
and would allow the debt to run on, if he, defendant, would 
execute a frepli, deed of mortgage on thasafte property for the cod* ‘ 
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1825. Bolidated sum of principal and interest of the debt; that on hie* 
■ tendering a fresh bond, the plaintiff evaded the acceptance thereof, 
Ai^Kh* 1 which induced him to think he was endeavouring to sjpin out the 
an^l others, of 0ne y ear allowed by the notice, in order to foreclose the 

ti.Mussum- mortgage ; that he, to save his estate, presented a petition through 
maut his vakeels to the Zillah Court, on the 30th of June 1815, (as would 
Bas'Koor. be proved by the endorsment of the serishtadar thereon) praying 
that, the sum jof 7,747 rupees, being the principal sum lent, with 
interest thereon; might be received, according to custom, as a 
•• deposit; that circumstances beyond his control delayed the 
reading of the petition till the 19th of September 1815, when the 
Zillah Judge oidqred the immediate deposit of the whole sum: 
that his vakeels immediately paid into the^reasury 6,000 rupees, 
and afterwards, in the course of the same day, the remaining 
portion (1,747 rupees): which sum of 7,747 rupees was remitted 
to the Collector's treasury on the 28th of the same month ; that 
the Judge, on the 7th of October, having redrawn the 'said sum, 
ordered that it should be paid back to his vakeels , but subse- 
quently, (on the 28th of October) he passed an order on a petition 
presented by the said vakeels , directing the redeposit of the said sum ; 
that this was done on the 30th of the same month, when the 
usual order was issued to the lender, informing him of the circum- 
stance, and desiring him to receive the money. He contended, 
that as, unde, the wording of the notice the term of one year did 
not close till the 9th of October 1815, the payment of the money in 
September barred the forfeiture of his right of redemption, 
although the Judge did once order the money to be returned to him. 

Both parties filed documents in support of their respective 
pleas, and dying before the decision of the suit, were succeeded, 
the plaintiff by his widow, and the defendant by his sons. 

The Third Judge of the Patna Provincial Court (J. Sanford) 
after perusing the whole of the pleadings and documents, was of 
opinion, that as the mortgagor had neither paid the money due 
under the deed of conditional sale, to the mortgagee, nor deposited 
it in Court within the period of one year from the date of the 
notice served on him undar the provisions of section 8, regulation 
17, 1806, his right of redemption was forfeited. He did not 
consider the tender of a bond a legal tender of payment, and 
held that the negotiation regarding the execution of a new deed 
%( mortgage wa^ entirely extraneous, and in no way affecting the 
ultimate decision of th^ case. He accprdingly did not allow the 
defendants to prove that point: but passed a final judgment, 
on the 7th of March 1821, awarding to the widow possession of the 
moiety of mouza Godna, which had been sold under the deed of 
mortgage and conditional sale by Shuhamut Ali Khan. The costs 
were charged to the defendants. 

The defendants appealed from this decision to the Court of 
Sudder Dewa'nny Adawlut : the pleas of the parties were similar 
to those urged by them in the Provincial Court. 

• The case came on, in the first instance, before the Second 
. Judge (C. Smith), who, after considering the whole of the cir- 
cumstances, was of opinion that the matter for the decision of the 
• Court was, whether th6 borrower had actually paid the sum due 
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within the period of one year as directed by the notice : he ob- 
served, that the notice, which was dated the 28th of June 1814, — r— »• 
was not issued till the 19th of September, or served on the bor- Hussein 
rower until the 9th of October following, and that he was thereby . 

directed to pay within the period of one year from the 9 receipt 
thereof, the sum of 6,781 rupees, the principal sum lent, without nuuffFhebt 
mention of interest, under penalty of forfeiting his right of re* BasTCoor. 
demption : and it was proved by the documents, that*he paid into 
Court, before the expiration of one year from the Mate on which 
the notice was served on him, not only the principal, but also what 
he considered to be the interest due up to the date when he first 
presented his petition to the* Civil Court by hiso viz. the 
30th of June 1815, so <ihat, under the strict terms. of the notice, 
he had done all and more than was required from him by the 
notice : and that even if it should be held incumbent on him to 
have paid interest, as well as principal, as directed by section 7, 
regulation '17, 1806, still as he had paid the interest due on the 
sum borrowed up to the date on which his petition was first pre- 
sented, with the exception of about 30 rupees, it was not conso- 
nant with the spirit of the above regulation to deprive him of his 
property for so small a sum. He also observed, that if the date 
on which the term of one year was to commence, was held to be 
the date of the issue of the notice, it would appear that the full 
period of one year had net elapsed ; for it might Us presumed, that 
the notice would not have been delivered to the piyada , who was 
to serve it, before nearly the close of the i 9th of September 1814; 
and also that the money was paid iuto the treasury before 
close of the 19th of September 1815 : and that until the opposite 
fact was proved beyond doubt by the lender, the presumption was 
in favour of the borrower. Hence he held the right of the bor- 
rower reserved, even under the section above quoted, as construed 
by the Court's circular order of the 9th of -April 1817, which 
declares that all notices, if not issued the same day the order for 
the issue thereof is passed, shall bear the date of the day on 
which they are actually issued : this circular order, however, was 
not passed when those transactions oceurred (in A. D. 1814 and 
1815), the borrowers on bye-bil-wufa. being then guided by the 
precedent laid down in a decision passed by Mr. James Stuart, 
former Third Judge of this Court, oil the 24thof’July 1813, in the 
case of Lukput Rai, petitioner, wherein it was laid^ddwn that the 
term of one year was to be reckoned from>the day on which the 
notice was served on the borrower. He therefore recorded it as 
his opinion, on the 6th of Deceu>'^r 1824, that the original plain- 
tiff was not entitled to claim possession of the estate, and that 
the decision of the Provincial Court of Pa^na should be reversed ; 
and that had the abovementioned circumstances not been con- 
clusive in favour of the appellants, they would have been entitled to 
prove the negociation regarding the fresh deeds. 

The Officiating Chief Judge (J. H. Harington) recorded it, as 
his opinion, that as the borrower had been ordered by the notice to 
pay the principal sum within one year from the receipt of the notice, 
and as it was proved that he had done so, he had saved his right 
of redemption. lie also thought the sum of, 6,781 rupees, a very 
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inadequate considetation for the sale of the 'estate in question, 
* ■ which was estimated to be worth 24,750 irtipees. 

Hustefa In concurrence, therefore, with the opinion of the Second Judge, 
AHK™* ^Passed a judgment, on the 12th of January 1825, reversing the 
daclhioh'of the Provincial Court of Patna, dated the 7th of March 
mahtPliabl 1821, and dismissed the claim of the respondent to the moiety 
Bas Kbot. in question. As the respondent had obtained possession thereof in 
execution of th$ decision of the Provincial Court, it was ordered 
that possession should be immediately restored to the appellants ; 
that the respondent should account to them for the mesne profits 
for the time she had possession : that she should receive the sum 
deposited in tKe 'Zillah Court ; that <the appellants should pay to 
her the balance due for interest up to the l$th of September 1815, 
and that the respondent should pay the costs of suit. 


im 


ABEH NUNDEE MUSTOFEE, Appellant, 
versus 


Jan. 15th. DOORGA 4 D0SS and KASHI GUTTEE (Heir of Jugmoiiuw 
s Sing, deceased), Respondent. * 

THIS suit was instituted by Abeh Nundee Mustofee, in the 
ZiUah Court of Beerbhoom, to compel Jugmohun Sing, zemindar 
of pergunnah Aleenugur, to cut a bund, or embankment, 
which by confining the water, inundated 12 bee^as, 9 cottas 
of land belonging fo mouza Suthurea, his estate, thereby 
depriving him of the produce of the said land, and to recover 
the sum of 25 rupees, 6 anas, 15 gundas the produce of the said 
land for the year 1222, B. S. He pleaded that the former 
zemindar had allowed the bund to fall to decay about 50 or 55 
years before, and that the defendant had no right to repair it to 
his prejudice. The defendant stated that he had built up the 
bund on the site of aq old embankment : and contended that his 
right to build it, though dormant, was not extinct: and that ashd 
had done So with a view to his own profit, and not to injure the 
plaintiff s property, his right to do so was unquestionable. 

The ZiUah Register* being of opinion that the defendant had 
a right to restore the embankment, dismissed the claim of the 
plaintiff With costs. , 

The plaintiff appealed from this decision, but as the Register had 
been appointed Judge of the district, the appeal was removed to the 
Provincial Court of Moorshedabad, under the provisions of section 
14, regulation 2, c 1805. In addition to his former pleas, the 
appellant stated that the respondent had so far acknowledged his 
tight to demand the demolition of the bund, as to offer him a 
portion of land equivalent to that which had been inundated : and 
that this offer had induced him to delay the institution of the suit: 
but on the respondent retracting his qffer, he had instituted the 
present action. This was positively denied by the respondent. 
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The Provincial Court of Moorsliedabad seeing no reason to alter I8S5. 

the decision of the Register of the Zillah Court, confirmed it; and t - 

dismissed the appeal with costs. dow j“» 

The Court of Sudder Dewanny Adawlut (present C. Smith, t0 

Second Judge, and S. T. Goad, Third Judge) admitted a special theappel- 
appeal, on the motion of the original plaintiff, for the purpose ofia&V 
taking further evidence as to the length of time during which 
the embankment had been allowed to lie neglected, and other 
points which appeared to call for further investigation. 

The respondent died at this stage of the proceeding, and Doorga 
Das his brother, and Kashi Guttee his nephew, appeared to defend 
the suit as his heirs. His widow did not appear. 0 

It*appearirig from the evidence taken by the Ziliaeh Judge under 
the orders of the Court, that the estates of the parties in this 
suit had formerly composed parts of one and the same estate, 
which being divided into lots, had been sold tfy public auction by 
the Collector many years before, in satisfaction of arrears of 
public revenue; that when the parties purchased their estate, the . 
embankment having fallen to decay, was not in existence : and that 
the land of the plaintiff, which was inundated by the reconstruction 
of the embankment, had been distinctly assessed by the Collector, 
when the jumma of the several lots was fixed, the Court (present 
C. Smith, Second Judge, and W. B. Martin, Fifth Judge) was of 
opinion that the respondent was not authorized to*repair the bund 
to the prejudice of the appellant ; a final judgment was accordingly 
passed on the 15th of January 1825, in favour of the appellant, 
reversing the decisions of the lower Courts; providing that the 
respondents should cut the embankment and pay to the appellant 
the sum of 25 rupees, 6 anas, and 15 gundas, being the produce 
of the inundated land for the year 1222, B. 8. The costs of suit 
ui the three Courts were charged to the respondents. 


BABOO GIRWURDHAREE SING, Appellant, 
versus 

KULAHUL SING and others, Respondents f 
.and • 

KEERUTS1NG, Appellant, 
ver v s' 

BABOO GIRWURDHAREE SING, Respondent.. 

THE original suit, whence sprung these two appeals, was 
instituted in the Provincial Court of Patna son the 31st of 
December 1821, by Baboo Girwurdharee Sing, to recover from 
Keerut Sing possession of the lauded estate of the late Raja 
Jeswunt Sing, consisting of certain Nizamut villages, situate 
in pergunna Musodeh, and certain resumed jageer mehals, find 
other villages in pergunna Arwul, zillah Behar. Suit laid at 
three years produce, 104,476*upees, 11 anas, l^unda. 

VOL* IV. C • 


1825. 


Jam. 19th. 
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1835. He pleaded that Raja Ram Chund, son of Chowdry Kunuk Sing, 

was the first acquirer of the estate ; that being childless, he adopted 

one heir to two sons, viz. Goolal Chund, his nephew, son of his brother Ajaib 
hold the Sing, and Gundurp Sing, his great nephew, son of Doolar Sing 
inSvfcfoie 11 an( * © ran ^ son ^ ie Ajaib Sing ; that on the demise of Raja 
estate. * Ram Chund while in attendance ou the imperial court at Delhi, 
he was succeeded in his offices at court by Goolal Chund, and in 
his landed estates in Behar by Gundurp Sing; that Gundurp Sing 
having no male issue, adopted his nephew Buhadoor Sing, who 
succeeded him in the' estates in question ; that he was succeeded 
by his son Raja Jeswunt Sing, who died without issue, leaving his 
widow, who held Ihe estate during hen life; that as the said widow 
had merely a life interest in .the estate, il, on her death, would 
revert (the line of heirs from Raja Gundurp Sing having become 
extinct) to the heirs of Raja Goolal Chund, the other adopted son 
of the first acquirer, and that he, who was the eldest great grandson 
by adoption of Haja Goolal Chund, (who having no male issue, 
adopted Boodhun Sing, his nephew, the grandfather of the plaintiff) 
was the legal heir to the whole estute ; that on the death of the 
Ranee of Jeswunt Sing, Keerut Sing having unjustly laid claim 
thereto under a gift from the said Ranee, created disturbances, in 
consequence of which a summary order was passed leaving him in 
possession for the present, and referring the rest of the claimants to 
the Civil Court' for the adjustment of their claims. He pleaded 
that the Ranee aforesaid, being a childless widow, had merely a 
life interest in ihe property, and could not alienate it; and that 
w.ider the custom of the family, he (the plaintiff ) was entitled to 
take the whole estate undivided, as his lawful inheritance. 

The defendant, Keerut Sing, denied the adoption by Raja Ram 
Chund of both Raja Gundurp Sing and Raja Goolal Chund, and 
claimed the estate on two distinct pleas, viz. by gift from the 
Ranee of Raja Jeswunt Sing and by inheritance, as being by birth 
a descendant from Doolar Sing, nephew of Raja Ram Chund, 
and by adoption a great-grandson of Raja Bhurut Sing. He 
stated that Bhurut Sing, who formerly had possession of the estate 
as Raja, having no male issue, adopted Luchmun Sing his (the 
defendants) grandfather; that as Luchmun Sing was very young 
when his adoptive father died, and the Ranee took the estate, she 
appointed # Buhadoor Sing, Chuka Sing and Bhugwunt Sing 
successively managers of the estate on her behalf; that on her 
death the mother of Bhugwunt Sing* son of Chuka Sing, became 
occupant of the estate, and appointed Jeswunt Sing manager 
thereof ; that on h:s death Jeswunt Sing became Raja and pro- 
prietor of the estate, which* he, on his death, left to his widow; that 
the said widow apppinted him, the defendant, manager on her 
behalf, and executed a deed leaving him the estate after her death, 
as being her nearest heir. 

The Provincial Court of Patna after perusing the whole of the 
pleadings and evidence, oral and documentary, prepared a genea- 
logical table of the family of Raja Ram Chund, the original ac- 
quirer of the estate. They were of opinion that the defendant had 
not the slightest claim to the estate, either by inheritance, as he 
was in no way connected with the family of Raja Ram Chund* it 
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bejpg clearly proved that Doolar Sing, the nephew of Raja Ram 
Chund, had no son named Chukoo Sing, from whom he stated ■ ■ ■ 
himself to be descended ; or under the deed executed in his favour Baboo 
by the Ranee of Raja Jeswunt Sing, which was invalid under the 
established principle of Hindoo law, whereby a childless widow 
taking the ancestrel property of her husband has only a life in- KubJhuP 
terest therein, and cannot alienate it. With regard- to the claim Sing and 
of the plaintiff to the whole estate, the Court observed, that it did J? he ™ ? 
not appear that Raja Ram Chund adopted two persons as stated by 
the plaintiff: for had he adopted Goolal' Chund, and had the latter Baboo 
adopted Boodhun Sing, the estate would have devolved in sue- Gfrwur- 
oession on those two persons*, or had he adopted Gundurp Sing, dhaxee 
and the latter adopted Buhadoor Sing, Buhadoor Smg would have Sm *’ 
succeeded to the estate on the death of Gundurp Sing; whereas 
in fact, it appeared that the line of successors to the estate was < 
as follows: on the de^th- of Raja Ram Chund, Gundurp Sing, 

Bhurut Sing, the wife of Bliurut Sing, and Chuka Sing, took tbe* 
inheritance successively. After Chuka Sing, it was held conjointly 
by Buhadoor Sing and Bhugwunt Sing, after whom Kaja Jeswunt 
Sing took it. and on his death left it to his widow, the last occu- 
pant. As therefore the estate did not appear to have invariably 
devolved entire, on the chief heir, but to have been taken by the 
most competent, and to have occasionally been held by several 
heirs conjointly, <he Court considered it to be divisible among the 
heirs, according to the Hindoo law of inheritance, and accordingly 
submitted a statement of the case, and the genealogical table 
before alluded to, to their pundit, with instruc tions to say who wei^ 
entitled to share in the estate, and in what proportions. 

The pundit stated in reply, that if Raja Gundurp Sing adopted 
Raja Buhadoor Sing, the father of Raja Jeswunt Sing, the estate 
would devolve on the sons of the daughters of Raja Gundurp 
Sing. Otherwise it would go to the descendants from a common 
ancestor of Jeswunt Sing, viz. to the children of his brothers, 
in default of them to the brothers of Buhadoor Sing his father, 
and Chuka Sing his uncle; in default of them to the children of 
the brothers of Gundurp Sing, and in drfault of them also to the 
children of the brothers of Doolar Sing. 

The Court having already declared the* adoption of Buhadoor 
Sing by Raja Gundurp Sing unsubstantiated, were of opinion, 
that as the intermediate heirs # had failed, the estate w£s divisible 
among the descendants of the brothers of Dollar Sing, and tiiat as 
Goolal Chund and Omed Sing ha rl 1 .eft no issue, it should be taken 
by the descendants of Lai Sahy, an divided in the following man- 
ner: 8 anas to the sons and grandsons of Munsa Ram. son of 
Boodhun- Sing, (or 2 anas each to Girwurdh^ree Sing and Neem- 
dhareeSing, the sons, and a like portion td each of tlie grandsons 
Dirjpal Sing and Bheer Sing,) and 8 anas to tha descendants of 
Duieep Sing (or 4anas to Pyiwan Sing and Durvao Sing, grand- 
sons of Kheer Sing, son of Duieep Sing, and 4 anas to Kulahul 
Sing and others, the grandsons and- great grandsons of M ungut 
Dutt, son of Duieep Sing. 

A decree was accordingly passed on the 1 9th of February 1 823,. 
rejecting the claim of the defendant, and directing that .Gtrwur- 
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dharee Sing, the plaintiff, should be put in possession of 2 anas of 
the whole estate in his own right, and of 2 anas as guar Han of W 
nephew Bheer Sing, who was a minor, and under his charge, to 
hold the same for his said nephew until he came of age. Of the 
costs, one-fourth was charged to the defendant, and three-fourths 
to the plaintiff. 

Both parties appealed from this decision to the Court of Sudder 
Dewanny Adawlut: Girwurdharee Sing, the plaintiff', against Kula- 
hul Sing and the other persons who were declared entitled to the 
remaining 12 anas *of the estate, laying his appeal at 3 years 
produce of the whole estate, instead of the 14 anas : and writing his 
petition on a stairtp, value 2,000 rupees*; but as three years produce of 
the 14 anas amounted to less than a lack ef rupees, 1,000 rupees 
were returned to him. The defendant also appealed from the 
decision, against Baboo Girwurdharee Sing, laying his appeal at 
13,077 rupees, 10 ahas, 19gundas, 2 cowries, being three years pro- 
duce of the 2 ana share awarded to Girwurdharee Sing, writing 
his petition on a stamp value 500 rupees; as however the decree 
awarded to the original plaintiff possession of 4 anas, three years pro- 
duce of which amounted to 26,155 rupees, 5 anas, 19 gundas, he 
was ordered to pay the sum of 250 rupees into Court, to make up 
the proper stamp required for that sum. The pleas of the parties 
were similar to those brought forward in the Provincial Court. 

On consideration of the whole of the pleadings and evidence, 
the Court (present C. Smith) held the decision of the Provincial 
Court to be perfectly just, and accordingly confirmed it, on the 
lgth of January 1825, and dismissed both the appeals with costa 
payable by the appellants respectively. 


RAM GHOLAM SING, Appellant, 

® versus 

KEERUT SING, GIRWURDHAREE SING, and KULAHUL 
SING, Respondents. 

RAM Gholam Sing, who was the grandson by a daughter of 
Raja Gundurp Sing (see genealogical table) instituted this suit 
informd pauperis , in the Provincial Court of Patna, on the 20th 
of July 1822, against Keerut Sing the occupant, and Girwurdharee 
Sing an<l Kulahul Sing, claimants of the estate of Raja Jeswunt 
Sing, to obtain possession of the whole estate, as his lawful inheri- 
tance. He pleaded that'Raja Jeswunt Sing inherited the estate in 
succession to his father Raja Buhadoor Sing, who had been adopted 
by Raja Gundurp Sing, from whom he inherited the estate ; and that 
as Raja Jeswunt Sing left no issue, the estate should be held to 
be the Mutrooka of Raja Gundurp Sing, his maternal grandfather, 
whose nearest heir he was. 

The Provincial Court observed, that if the evidence had been suf- 
ficient to prove that r Gundurp Sing had (adopted Buhadoor Sing, the 
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plaintiff would, under the vyuvustha given in the preceding case, 1M5. 
have been entitled to take the whole estate to the exclusion of all " * 

the claimants in the other cases; but that as that fact was not 
proved, he was excluded from the inheritance. A decision was ac- e8tate 
cordingly passed, dismissing his claim with costs, to be levied in the clainpd. 
usual manner. bydrim . 

The plaintiff appealed from this decision to the Court of Sudder ghoujdfbcT 
Dewanny Adawlut; and although he pleaded in the Provincial paued fo 
Court as a pauper, presented his petition of appeal on paper of the his favour, 
prescribed value. He accounted for this by stating that he was on consi- 
enabled to do so by an agreement entered into by him with one 
Bishen Chund Sing, who agreed to advance the 'funds necessary gou’g 1 *!!- 
for carrying on the appeal, in consideration of which he (the said vancing 
Bishen Chund) was to receive one half of the estate if a decree the money 
should be passed in his (appellant's) favour, and prated that in 
this event one half of the estate might be awarded to the said Bishen c°g tg 0 f • 
Chund, and one half to himself. suit: At 

The. Court (present C. Smith, Second Judge, and W. B Martin, Sudder 
Fifth Judge) after causing their records to be searched, could find 
no precedent to warrant such a proceeding, and observed that this h2ld thr* 1 
transaction savoured strongly of gambling, and was moreover by no transaction 
means a fair transaction, as if a decree were passed in favour to be ille- 
of the appellant, Bishen Chund would obtain a moiety of an ® a l* a ? 4 
estate valued at from 2 to 3 lakhs of rupees, by risking somewhat the^agree- 
more than 2,000 rupees, which he would have to pay as costs, mentU b* 
were the appeal dismissed. They therefore ordered that the papers ca n c «?Hed 
should be transmitted to the Provincial Court, with instructions t<* befo ” ^ 
warn the appellant, that if this objectionable agreement which mit the* 
was unsupportable in a court of justice were cancelled, and the appeal, 
requisite conditions for the admission of a regular appeal per- 
formed within three months, this appeal would be admitted; 
otherwise it would be finally rejected. 

The Provincial Court having certified that the objectionable 
agreement had beeu cancelled, and that the appellant had per- 
formed the necessary conditions, the Court admitted the appeal : 
but as the decision of the Provincial Court* appeared perfectly just, 
it was confirmed on the 19th of January 1825, and the appeal dis- 
missed with costs. 
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, 18 ts. RAM KOOMAR NEEAEE BACHESPCTTEE, Appelant, 

versus 

Jan. 25th. SREE NATH RHUTTACH ARUJ, RISHEN NATH BHUT- 
TACHARUJ and otheas, Respondents. 

A sum- THE appellant instituted this suit in the Provincial Court of 
maiy dea- Calcutta, on the 30th of January 1815, to recover possession of 480 
byazulah beegas of Birraooter land, (valued at 9,180 rupees, 18' years pco- 
Court in duce,) situate in pengunna Durodumna, Chukleh Hidgelee, Zillah 
A. 0. 1796, Mid n a poor, from the respondents. He pleaded that the land in 
question was the^propefty of Kam Kaunt Serma his father: that the 
thTpJiii- defendants- having leagued with Kishen Kinkur Turk Boosun, his 
cial Court brother, instituted a summary suit in the Zillah Courtof Midnapoor, 
in A. D. and obtained a decree, awarding to them possession of the land, 
and leaving his (plgfintifF ») father the option of instituting a regular 
outof^os- 8,| *t *° P rove bis right thereto: that his father, after having made 
session, the a gift to him of his whole property, to the exclusion of the said 
option of ' Kishen Kinkur his elder brother, died ; and that he had been 
sling to unable to bring this action at an earlier period, as he had been en- 
h^aaim paged in a lawsuit with his brother, who had contested the validity 
to certain of the gift, and that as he had obtained a final decision from 
lands: held the Court of Sudder Dewartny Adawlut upholding the gift, he 
that as no instituted this aetion to recover possession of tbejand in question, 
beonfasti- The defendants resisted the claim, and stated that the land, 
tuted till formed a portion of their Birmooter land : and that Kishen Kinkur, 
A. D. 1815, the brother of the plaintiff, having dispossessed them from the 
tho right of land in question, they regained possession under a summary decree,, 
E* which ,eft t0 father of the plaintiff the option of suing them to 
the rule establish his right thereto. They pleaded that as the plaintiff had 
oiliinita- allowed so long a period as 17 years to elapse, during which they 
tion. had held undisturbed possession of the land, without inst’tutmg 
his action, the cognizance of the suit was now barred by the rule 
of limitations. . . 

The Provincial Court of Calcutta came to the following decision, 
after perusing the pleadings and documents filed by the parties. 
They observed that the evidence produced by the plaintiff was. 
insufficient to establish his right to the land in question, and that 
as neither the father of the plaintiff, nor the plaintiff himself, had 
availed themselves of the permission granted by the summary 
decision of the Judge of Zillah Midnapoor, on the 1st of August 
1796, confirmed by the Provincial Court of Calcutta on the i 1th 
of September 1797, to institute a suit to prove their right to the 
land till the 30th of January 1815, the cognizance of the suit was 
now barred by the rule of limitations, contained in section 14, 
regulation 3, 1793, and regulation 2, 1805, for the Court did not 
hold the plea of .the disputes between the plaintiff and his brother 
sufficient to reserve to him his right of action. A judgment was 
accordingly passed in favour of the defendants on the 6th of April 
1821, dismissing the claim of the plaintiff with costs. 

The plaintiff appealed from this decision, but the Court of 
Sudder Dewanny Adawlut (present C. Smith) seeing no reason for 
altering it, passed a final decision confirming it, and dismissed thfr 
appeal with costs. 
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tli« appeal was still pending, a petition was presented to 
the Court by Kishen Kinkur, the brother of the appellant, claim- 
ing to share equally with him in the property of Ram Kaunt their 
father, and praying to be allowed to carry on the appeal jointly 
with him. As the decision of the Provincial Court was confirmed, 
the Court did not pass any particular order on his petition. 


• i v 

BABOO RAM DOSS {Heir of Baboo Mukund 1»al, deceased) 

Appellant, T 

versus • Jtll A 7t u 

RAJA RUN BUHADOOR SAHEE, BABOO. KULAHUL SING ^ ‘ 

{Son of Dunea SiNg dereised), and BABOO JYE LAL * 
SING (Sou of Pehtaub Sing, deceased), Respondents. 

DUNEA SING and Pertiub Sing instituted a suit in the Tnanae* 
Provincial Court of Benares on the 19th of February 18 19, to recover tionfor the 
from Raja Run Buhadoor Sahee the sum of 65,581 rupees, stating r °covery of 
that the Raja executed a bond in the year 1213, F. S., in their favour, * n ^ rt . ue 
for money lent, &c. to the amount of 24,000 ry pees, and mort- gaged pro- 
gaged to them his jngeer; and provided that thev should holdpertya 
possession thereof till the sum due to them should be liquidated third party 
from the proceeds of the jageer:1\nt as the Raja had not given 
them possession in 1220, F. S., they threatened to sue him to We sum 
recover their money; oti which lie entered into a fresh bond, mort under a 
gaging thejageer for 65,581 rupees, which, on a settlement of d ® ci8io “ °* 
accounts, appeared to be the sum due to them, and put them in jerDe- " 
possession. But that as they had discovered that he was about wanny A- 
to mortgage th ejageer to another person, they instituted this suit dawlut. 
to recover what was due to them under the bond. The Pro- 

Raja Run Buhadoor Sahee acknowledged the execution of the Court* • 
bond for 65,581 rupees; but pleaded thjt that sum was not now awarded to 
due under the bond, as the plaintitfs mu^ have repaid themselves plaintiffs a 
part of the debt from the proceeds of the estate. He stated that certain part 
the said jageer was his only jaidad, and that the plaintiffs had claim ^aftcr 
engaged to pay off his e ther debts, and to make him an allowance thaTwas * 
from the proceeds of the jetgeer for his support, but that as they paid it was 
had neglected to fulfil their engagements, and th ejageer was about ordered 
to be sold in satisfaction of a de< -e obtained against him by Baboo 
Mukund Lai, he, to preserve the jogeen, had negociated a mortgage t j, e decree 
thereof with Raja Oodwunt Sing, which coming to the* plaintiffs of the Sud- 
ears had caused them to institute this suit. • derDewaa- 

The plaintiffs in reply stated that they only wished to recover jjj 
what, on an adjustment of accounts, might appear due to them. receive 
A petition was presented to the Court while the case was still what was 
pending by Baboo Mukund Lai, who stated, that he having sued due to him 
Raja Run Buhadoor in the Zillah Court of Mirzapoor, to recover a J^dlhatth 
sum of money due to him by the Raja, he obtained a decree in his pfcintiffg • 
favour on the 11 th of Febpiary 1809: that the Raja wishing to should 
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18S5. appeal therefrom, instead of furnishing security, executed an 
- L) ikrarnama on 5th of December 1809, engaging not to sell, mort* 
ceive the £ a 8 e * or (,t l ierw * se alienate his jageer , till the sum decreed against 
balance of ^im were paid : that the said decree having been confirmed by the 
their claim. Sudder Dewanny Adawlut on the 20th of June 1817, a large sum 
Thethird was now due to him from the defendant’s jageer , which he con- 
tended ought to be liquidated before any other debts could be paid 
Sto Sudder by the estate. He stated that the plaintiffs were servants of the 
Dewanny Raja, and that this action had been got up by the connivance of 
Acttpvlut, it the Raja, in order to defraud him of his due, and prayed that the 
th^he^ ^ ec * s * on * n ^is action might not prejudice his claim, 
should re- Tbe case was ^submitted to arbitrators, who gave in an award, 
ceivethe whereby it appeared that the sum of 56,586 rupees, 12 anas, 3 
whole of guudas, 2 cowries, was due by Raja Run Buhadoor to the plaintiffs, 
d* 6 under U P *° ei '^ Mhadoon 1225, F. S. The Court observed, that the 
the decree, mor tgage bond, executed by the Raja in favour of the plaintiffs 

befor^ the* was dated 1st Jeyt % 1214, B. S. (22nd of May 1807) and that 
plaintiffs the second mortgage bond was dated 5th Sawun Budce, 1220, 
16 art^ f ® S. (18th of June 1813,) and considered it just that the pay- 
theirdebt. mertt ^ >e mone y due to the plaintiffs, under the first mortgage 
bond, should precede the payment of the money due to Baboo 
Mukund Lai, under the ikrarnama executed on the 5th of Decem- 
ber 1800, by Raja Run Buhadoor, in lieu of security; and that after 
the sum due on that ikrarnama was paid, the sum due under 
the second bonft should be liquidated. The Court therefore or- 
dered that the plaintiffs should first receive from the jageer of the 
Raja the sum of 24,170 rupees, being the sum due under the first 
bond executed in their favour ; that Baboo Mukund Lai should receive 
the whole of the money due to him under the ikrarnama ; after 
which the plaintiff' should receive the balance of 56,586 rupees, 
12 anas, 3 gundas, 2 cowries. 

Baboo Mukund Lai demised, after having preferred an appeal 
from this decision against Raja Run Buhadoor and the other 
respondents, the heirs of the original plaintiffs, who also had died ; 
and was succeeded by the present appellant, his son and heir. The 
appellant stated, that the original plaintiffs were servants of the 
Raja, and that the two mortgages executed by him were not bond 
fide transactions ; and that this suit had been instituted by them, 
with the consent of the Raja, with a view to defraud him of the 
sum due to Jiim under a decree of the Sudder Dewanny Adawlut; 
which he pleaded should have the preference to any other claim. 
He therefore prayed that the Raja migtit be compelled to pay him 
the full amount due to 4)im under the above decree, before the 
sums declared to be due to the heirs of the original plaintiffs were 
paid. 

The respondents having failed to appear to defend the case, the 
appeal was decided ex parte. The Court (present C. Smith and 
W. B. Martin) on*consideration of all the circumstances of the case, 
were of opinion that the Provincial Court of Benares were not 
authorized, four years after the passing of a decision of the Sudder 
Dewanny Adawlut, to give to any document filed by the plaintiffs 
a preference to such decree, and that the appellant was entitled to 
receive every rupee which was due y> him under that decree. 
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before the heirs of the original plaintiffs received any part of their 1&V& 

debt. They therefore amended the decision of the Provincial ■ 

Court, and ordered that the appellant should first receive the sum Baboo Ham 

due under the former decision, passed in favour of his father, from 

the proceeds of the Raja’s jageer , and that the heirs of the original BuhUoor 

J laintiffs should then receive the sum decreed to them by the s&bi and 
Provincial Court. others. 


BABOO RAM GHOSE, Appellant, isj 5 . 

versus * — 

KALEE PERSHAD GHOSE (for himself and his minor Feb. 9th. 
son Bishumber Ghose), and DEB NATH GHOSE, • 

Respondents. 

. BABOO Ram Ghose instituted this action on the 25th of .Claim by 
November 18 1 8, in the Provincial Court of Calcutta, to recover from appellant 
the respondents the sum of 10,24 1 rupees, 8 anas, 1 1 gundas, being t0 recov ® r 
the principal and interest due on a kistbundee , or bond payable ^J” 0 0Il 
by instalments.* He stated, in his petition of plaint, “that the sum a bond, 
of 5,8*25 rupees, was due to him under two bonds executed by The bond 
Gouree Churn Ghose, the father of Kalee Pershad Ghose, and 
Deb Nath Ghose, and Ram Ruttun Ghose, deceased, in the yeajs principal 
1207 and 1208, B. S. ; that the principal and interest of that debt and interest 
in the year 1219, B. S. having amounted to 11,650 rupees, Kalee due on two 
Pershad Ghose, Ram Ruttun Ghose, and Deb Nath Ghose, paid £ or ® er 
to him in cash the sum of 525 rupees, but being unable to pay wero 
the balance at one instalment, they, on the 3rd of Bhadoon 1219, executed 
B. S., entered in to a kistbundee or bond, promising to pay the in favour 
balance 11,125 rupees, with interest at the rate of 12 per cent °f . th ® 
per annum , at several instalments, by the month of Chyt 1222, • 

B. S. ; that they had paid him a portiomof the debt, but refused wag Acting 
to pay the balance, which, with interest up to the month of Kar- as mokktar 
tick 1225, B. S., amounted to the sum claimed. He therefore fP“ r - 
instituted this action to recover the said sum from Kalee Pershad the 
Ghose and Deb Nath Ghose, who signed the bond on their, own bound by 
behalf, and from Bishumber Ghose (the "minor son of Kalee them, and 
Pershad Ghose through his father and gu^dian), and the aforesaid ! lie 
Deb Nath Ghose, the donees a-.c! occupants of the property of exe-^ 
Ram Ruttun Ghose, who demised in 12$3, B, S., after having made cutedunder 
.over to them the whole of his property by ^deed of gift. similar cir- 

Kalee Pershad Ghose for himself and*his son, and Deb Nath cumstances, 
Ghose for himself, denied that they and Ram Ruttun Ghose had 
cither executed the bond pleaded by the plaintiff in 1219 B. S., r i^ m 
or that they had ever paid him any sums on such a bond : 
declaring that their father Gouree Churn Ghose being affected 
with the palsy, and deprived of his senses in 1207 B. S.,died in 
that year, when the plaintiff was appointed their guardian, and 
bad the sole control of tlfeir affairs, and hgd never given any 
VOL. iv. d • 
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1815. amount of his guardianship up to the date of their answer, and 

— tha* he, hearing that they had it in contemplation to institute a 

Maboo Ram SU |t against him to compel him to render an account of their 
K&lee Per- P ro P ert . v > had instituted the present ac tion to forestall their claim ; 
shad Ghose they also pleaded, that though Kaiee Pershad Ghose had come of 
andr othanl age in 1219, B. S., the plaintiff had still the management of 
the concerns of the family, and he was totally unacquainted with 
the state of hiS affairs : and that therefore if the plaintiff had taken 
advantage of their ignorance to make him and his two brothers, 
who were still minof*, sign any bond, it could not be held valid 
in a court of justice. 

The plaintiff id’ his rejoinder declared thatGouree Churn Ghose 
executed the first bond before his death, in 1207 B. S., and that his 
widow jViussummaut Shunkuree Dossee, the mother of the de- 
fendants, and Ram Ruttun Ghose deceased, borrowed the money 
on the second bond' in 1208 B. S., and signed it in her own name, 
on behalf of her sons, and that lie, having been removed from the 
. guardianship in 1216 B. S., the defendants had the sole control 
of the r affairs from 1217 B. S. 

The defendants in reply denied that the plaintiff had been removed 
from the guardianship in 1216 B. S., and challenged him to pro- 
duce any farigkhuttee or other document to prove that he had 
settled the accounts of his guardianship. They pleaded that the 
original bond of 1208 B. S., could not be considered as binding 
on them, even if executed, as their mother had no authority to 
execute any deed on their behalf while they were under the guar- 
dianship of the plaintiff. 

The Senior Judge of the Provincial Court of Calcutta, on 
perusal of the pleadings and documents filed by the parties in 
proof of their respective claims, came to the following decision : 
He observed, that it appeared from the evidence that Gouree 
Churn Ghose executed a mokhtarnama on the 14th of Aghun 1206 
B. S. (27th of November A. D. 1799), whereby he appointed the 
plaintiff the mokhtar or manager of all his affairs, and that after 
‘ the death of Gouree Churn Ghose aforesaid, the plaintiff was, on 

the strength of the mokhtarnama aforesaid, appointed guardian 
of the children of the deceased, under a sunnud issued to him by 
the Judge, dated. 8th of August, A. D. 1801 (25th Sawnn 1208, 
B. S.), and ( that though the minority of Kaiee Pershad, one of 
the defendahts, expired m 1219 B. it did not appear that the 
plaintiff had ever rendered any account of his trust, or that he 
had been exonerated from the charge. The plaintiff was unable 
to produce any accounts to prove that any transactions regarding 
money had e\er taken place between him and the father of the 
defendants. As therefore the plaintiff had the management of 
the concerns of the family of the defendants from 1206 B. S., to 
the alleged time t>f executing the bond, which formed the ground 
of the present action,, the Senior Judge considered the bond said 
to have been executed in 1207 B. S., invalid, from the fact of the 
plaintiff having the sole control of the affairs of Gouree Churn, 
the alleged writer thereof. The bond of 1208, B. S., he also 
declared could not be held as binding on the defendants, as their 
mother bad no authority to execute' it <m their behalf. These 
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bonds therefore being held to be invalid, and the plaintiff being 
unable to produce accounts to shew that the debt specified in them - 
had ever been incurred by the defendants or their father, formed Baboo Ram 
sufficient grounds, he thought, for exempting the defendants from 
responsibility under the bond said to have been executed by them in ghaj Ghoii 
1219, B. S., independently of the strong presumption which existed &&U others, 
that the plaintiffi had taken advantage of his capacity of guardian * 
to induce the defendant Kaiee Pershad Ghose and Deb Nath 
Ghose, and their deceased br >ther Ram Rutton* Ghose, to put 
their names to the kistbundee. He therefor^ passed a decision 
or the 11th of November 1821, dismissing the claim of the plain- 
tiff with costs. % j • 

Ap appeal being preferred from this decision, by the plaintiff, to 
the Sudder Dewanny Adawlut, the Court (present C. Smith) on 
consideration of the facts of the case, concurred in the reasons 
which guided the Senior Judge of the Provirrcial Court in die- . 
missing the claim, and accordingly confirmed his decision, aud • 
dismissed the appeal with costs. 


MUSSUMMAUT HIMULTA CHOWDRAYN, Appellant, 
# versus * * 

MUSSUMMAUT PUDOO MUNEE CHOWDRAYN, 
Respondent. 


Feb, 14th. 


The following genealogical table shews the family of the parties: 

CHOWDRY RUGHOO RAM RAJ : 

, A 


RamChunder Rai and 
his wife Mussuyimaut 
Keolla both dead. 

I 


Ram Kishob Rai died 1203, 13. Mussummaut 
S. leaving his widow (Muss urn- Aurainee Dossea. 
maut Sliunkuree, who died in 
Chyt 1209,) and issue. 

, A- 

Ram Ram Ram Ram Ram Ram Mus- Bijeh Gour 

Rooder Lochun Soonder Koomar Jewun Kur^ul summaut Kishen Kishore 

Rai died Rai died Rai died Rai died Rai died Rai died Ram Mujinoo- Muj- 

without without in Bysakh without without without Munee dar died moodar 

issue in issue in 1218, issue in issue in issue in Dosqpa, without alive. 

Bhadoou 1203, 1204. still issue, 

1201, alive, Ahur 

leaving* ,and had 1215, 

a widow, issue by 

$ Kishen 


Chyt Amt leaving 
1201, 1199, a son, 

leaving leaving | 
a widow & widow Kishen 
Kishen- Mus- Soon dar Pudoo- 


munee, summaut Rai alias munee, 
wbo died Chow- Biij plaintiff. 


Kishob 
Rai her 
husband. 


in 1225, dralee. Soonder, 

B. S. died in f g— * A x 

Atsar Kishob Nath Kishen Nath Gooroo Clmm Mussum- 
1223, Rai died Jhyt Rai died By- Rai* died niaut Ki- 
leaving 1218. tukh 1223. Uttgh 1224. shen Munee 

his wi- died Pont 

dow Himulta 1225* 

* Chowdrayn, defendant, 
and a daughter, 

Mussummaut IJjij Soon- 

dqri, died in 1227. # • 



20 

1825 . 


Claim by 
respondent 
fora moiety 
of axsan- 
ceetrel es- 
tate as 'heir 
to her de- 
ceased hus- 
bai>4 and his 
brothers : 
dismissed, 
as it appear- 
ed that her 
husband 
died before 
his father 
nn/i bro- 
thers, 

She was 
declared 
entitled 
to main- 
tenance 
only. 
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This suit was instituted by Mussummaut Pudoo Munee 
Chowdrayn, in the Provincial Court of Moorshedabad, on the 26th 
of March 1819, to obtain possession of an eight ana share of the 
Chowdrai Kismut of Taraspoor, and Turuf Rajapoor, Knoee Jooree, 
Kyebankulpar, <&c. an hereditary estate, and of Turuf Kulteiipara 
and other mouzas, purchased with the profits of the hereditary 
estate, from Mussurnmaut Himulta Chowdrayn. • The amount of 
action was laid at 79,597 rupees, 9 anas, 8 gundas, 2£ cowrie?, 
being three years jumma thereof. 

The plaintiff stated that or the death of Chowdry Rughoo Ram 
Rai, the hereditary estate was held conjointly by his sons, Ram 
Chunder Rai and Ram Kishob Rai#; that after the death of the 
former, his three sons continued to mess with Ram Kishob and his 
sons, as an undivided family: that Ram Koomar Rai, her husband, 
having given her an anumuti putr , or permission to adopt a son, 
died in Bhadoon 1201, B. S. after which she (the plaintiff) lived in 
her father-in-law’s house : that after his death, and the death of 
his two other sons, and of Ram Rooder Rai and Ram Lochun Rai, 
his nephews, the plaintiff lived in the house of Ram Soonder Rai : 
that on her consulting with him about adopting a son, and de- 
manding her share of the estate, in right of her husband and his 
brothers, he evaded the demand, but at last executed a deed for 
her satisfaction, acknowledging her right to adopt a son, and her 
claim to share in the estate ; that on his death Birji Soonder, his son, 
also acknowledged her right, but some delay occurred in the 
adoption of a son, when Birj Soonder dying, his widow, Himulta 
(Jhowdrayn, claimed the whole estate. She therefore brought this 
action to obtain possession of a moiety of the ancestrel and acquired 
estates in right of succession to her deceased husband and his 
brothers. 

The defendant resisted the claim of the plaintiff to share in the 
estate in question, alleging that she was only entitled to mainte- 
nance therefrom. She stated that Ram Kishob Rai separated 
from his brother in 1201, B. S., and being disconsolate at the death 
of Ram Koomar Rai, his eldest son (the husband of the plaintiff;, 
formed an intention of. undertaking a pilgrimage, and having 
resigned the whole of his property real and personal to his two 
surviving sons, died shortly after in 1202, B. S. ; that Ram Jewun 
died unmarried in 1203, B. after having given up his share of 
the estate to his brother Ram Kumul, who subsequently made over 
the whole of his interest in the hereditary estate to his cousin Rain 
Soonder, father-in-law of the defendant, on the condition of his 
supporting the plaintiff and his other female relations, and died 
in 12043* S. ; that from (hat time to the present, Ram Soonder, 
Birj Soonder his son, ( and the defendant herself, had successively 
takeu the estate, and supplied the plaintiff with food and raiment. 
She pleaded that. as Ram Koomar Rai died during the lifetime of 
his father, the plaintiff, his childless widow, (for though she 
pleaded permission to adopt she had not done so), was not entitled 
to claim possession of any share in the estate of her father-in-law : 
and that as she had allowed so long a period as 22 years to elapse 
without having adopted any son, there were strong grounds for 
presuming that th e^anumuti putr pleaded by her was a forgery. 
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The Provincial Court of Moorshedabad having consulted their 
pundit, received a vyuvustha in the following terms : 44 if a person , 
during his father s life, have given his wife permission to adopt a 
son, and die, and if in the deed granting that permission it be mtt ] ta 
written, “ on my death let my son take my share/’ such deed is not Chpwdrqyr, 
valid, under the Shaster t for the son is not heir to his father’s Xtussuk- 
wealth during his father’s life. A son dying during his father’s 
life is not heir to his wealth. If a person have two sons, to one Munee 
of whom three sons are born, and of these three one die during Chowd/ayn* 
the lifetime of his father and brothers, having given his wife 
authority to adopt a son, and if after this, the other two brothers 
die without issue, the widow*of the deceased is fiot heir to their 
property; it will go to the heir of the other brothers/’ The 
plaintiff filed some vyuvusthas , whence it appeared thaj a person is 
not prohibited from granting to his wife permission to adopt a son 
during the lifetime of .his father and brothers ; and that a son 
so adopted by the widow, would take the property of the father 
and of the childless brothers of the person who granted permission 
to adopt, even although they should survive him (the granter of 
the permission). The Court were of opinion, that these vyuvusthas 
were supported by Mr. Colebrooke’s translation of the Digest of 
Hindoo Law, and that the vyuvust ha of their law officer was not 
correct. They were also of opinion, that it was satisfactorily 
proved that the husband of the plaintiff did grant her permission 
to adopt ; that the property had never been divided ; and that the 
defendant had failed to prove the facts of the gift of the property 
claimed by Ram Kumul Rai to her father-in-law. A decree was 
accordingly passed in favour of the plaintiff on the 6th of July 
1821 , awarding to her possession of the share of the estate claimed 
by her. The costs were charged to the defendant. 

The defendant being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. Petitions were also presented 
against the decision by Mussummaut Ram Munee, and Gour 
Kishore Mujmoodar. Mussummaut Ram Munee, the daughter 
of Ram Kishob Rai, claimed the estate awarded to the plaintiff, 
pleading that she was the rightful heir t<? the estate of her father 
and her brothers, and that as the husband of the plaintiff had died 
during the lifetime of his father and brothers, his. widow could not 
claim to be heir to them. Gour Kishore called himself the son of 
Nurainee Dossea, daughter .of Chowdry Rughoo Ram Rai, and 
claimed the whole estate, as* all the male heirs were extinct; and 
stated that both the appellant a^d respondent were entitled merely 
to food and raiment. The appellant denied all knowledge of 
Nurainee Dossea, and the respondent said that Rughoo Ram had 
no such daughter, and that the person claiming to be grandson of 
Rughoo Ram by a daughter was an impostor. 

The case came on before the Second Judge (C.’ Smith), on the 
4th of January 1825. He was of opinion that the anumuti putr, 
dated 14th Bhadoon 1201, filed by the respondent, and the deed 
said to have been executed in her favour by Ram Soonder Rai, 
confirming it, were unworthy of credit ; for it appeared that no 
mention had been made of such a deed for twenty-two years after 
her husband's death, which ^time she had allowed to elapse without 
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adopting a son : and that it now remained to determine whether^ 
under the Hindoo law, she was entitled to take the inheritance 
of her husband and his brothers. The following question was 
accordingly put to the pundits of the Sudder Dewanny Adawlut : 
“ Ram Koomar Rai, son of Ram Kishob Rai, having died during 
the lifetime of his father, will Mussummaut Pudoo Munee, his 
widow, take any share in his property, or in that of Ram Jewun 
Rai and Rafh .Kumul Rai, his full brothers, who died after their 
father? and if so, what proportion thereof V* - 

The answer of the pundits was as follows : “ If Rughoo Ram 
Rai dying left two sons, Ram Chunder Rai and Ram Kishob Rai, 
and the latter hid thrle sons, Ram Koomar Rai, Ram Jewun Rai, 
and Ram Kunful Rai, of whom Ram Koomar Rai died without 
issue, leaving a widow, Mussummaut Pudoo Munee, and if afteT 
this Ram Kishob Rai died leaving heirs, his two remain in or sons; 
the right of Ram Koomar Rai to the property left by Ram Kishob 
Rai is barred by his having died during his father's life. His widow 
therefore is not entitled to any share in the property of her 
deceased husband's father : she is entitled to receive maintenance 
therefrom, and to take by inheritance, during her life, any property 
of which her husband had possession during his lifc. 

“ If either Ram Jewun or Ram Kumul died during the life of 
Mussummaut Shuukuree Dossea, their mother, she would take 
the share of theMereased : if they both died before her, she would 
take the property of both. If the mother died first, and then the 
two brothers, the sons of Mussummaut Ram Munee, daughter of 
Ram Kishob Rai, if they had survived them, would have taken the 
property of the two brothers : and after their death Ram Munee 
would have succeeded thereto as their heirs. 

“ If iShunkuree Dossea and the sons of Ham Munee died during 
the lifetime of Ram Jewun and Ram Kumul, Ram Munee, their 
sister, cannot take the property. But on the death of these two 
persons the lineal descendant in the male line of Ram Kishob Rai, 
who is alive, and next of kin to those persons, will be entitled to 
take the said property, which, after his death, will devolve on his 
heirs.” * 

“ This vyuvustha is according to the Dayabhaga , Dayatutwa , 
and other tracts current in Bengal. 

Authorities, 1st, Menu in the Dayabhaga and other tracts: 

“ Brothers, on the death of their father and mother, having divided 
the ancestral property, will take eqTial shares. During the life- 
time of their father and mother, they have no power over that 
property.” See Colebrookqs Translation , vol. 2, page 423, 8vO. 
edition. r 

2nd, Devala in the ( Dayabhaga and other tracts : “ Sons 
after their father’s death will divide the paternal property : if a 
faultless father bfe alive, the sons have no power over his property.’’ 
See Ibid. vol. 1, page 622. 

3rd, Yajnyawalcya in the Dayabhaga and other tracts: “ [On 
the failure of son or son’s son] the wife, and the daughter, also both 
parents, brothers likewise, and their sons, gentiles ( gotrvjj)> 
cognates (bundhoo) 9 |rc. take the estate in succession.” See Ibid * 
Tol. 3, page 489, afeo the JMitacshara " 
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4th, Dayabhaga: “ On failure of sons and their male issue, 1825. 
the sons of daughters of the father shall obtain the property'* (See ~ 
Colebrooke's Translation , vol. 3, page 498.” maot Hi" 

On consideration of this vyuvustha , and the circumstances of the mu j ta 
case, the Second Judge on the 10th of January 18 25, recorded it as Chaw-" 
his opinion, that the respondent was not entitled to any share in draya, v, 
the ancestrel property of Rughoo Ram Rai, and that the decision 
of the Provincial Court of Moors hedabad ought to be reversed, and p u |} 00 
that the respondent might be left at liberty to sue the estate for Munee • • 
her maintenance, and ordered, that the papers df the case should be Chow- 
laid before another Judue. % drayn. 

The case was next tiken u|f by the Fifth Judge (W. B. Martin). 

He observed, that it appeared from the proceedings that no mention 
had been made of the anumuti putr , or deed said to have been 
executed by the husband of the respondent, granting her per- 
mission to adopt, for nearly 22 vears after his death, in 1201 B. S. 
and that the said document was not produced before the Collector, 
when he, in his roobukaree of the 10th of August 1816, (27th 
Sawun 1223. B. S.) directed her to file proofs of her claim to the 
estate. He therefore thought the evidence produced insufficient to 
authorize the carrying into effect the conditions thereof. And 
as the vyuvustha declared that her claim to share in the estate 
was barred, and that she was only entitled to maintenance, he con- 
curred with the Second Judge, and passed a judgment on the 14th 
of February 1825, annulling the decision of the Provincial Court of 
Moorshedabad, and dismissing her claim. The costs of both 
Courts were charged to her ; and the option of suing the holders oi 
the estate for maintenance was left to her. 

As Mussummaut Ram Munee and Gour Kishori Mujmoodar did 
not bring forward their claims in the Provincial Court, no notice 
was taken of them, and they were referred to a regular suit for the 
adjustment of their respective claims. 
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ALI BUKSH KHAN and ALI MOOHUMMUD KHAN, 
(Heirs of Durya Khan deceased), Appellants, 
versus 

KUSTOREE SING, SHEO DEEN SING and TEJ SING, 
Respondents. 

Claim to THIS action was instituted in the Zillah Court of Cawnpoor, 
Milan es- on th e 4 th of March 1814, by Man Sing, Munee Sing, and Debee 
zemindar ^e sons ^un Sing deceased, against Duria Khan the 

in oppoai- zemindar of mouza Bhusolee, to obtain possession of mouza Chur- 
tiontothe sureh, pergunna Sardh, zillah Cawnpoor, the annual produce of 
person which was estimated at 901 rupees, and Government assessment 
the settle™ t ^ iereon stated at 825 rupees. 

iqent had The plaintiffs stated that the village was the hereditary zemin- 
been made daree of their family, and that their father, Dhun Sing, had 
by Govern- possession thereof till 1204, F. S. when the aumil on the part of 
claim ad- ^ ie ^uwab Vuzeer, having demanded from him a higher rent than 
judged, but could afford to pay, he fled from the village with his family, to a 
permission relation's house in pergunna Futtehpoor, where he died : that they 
given to (plaintiffs) being minors, Buhadoor Aii, the aumil of the pergunna, 
site °art°” concluded a settlement with Uchul Sing, in 1206, F. S. and 
to sue for granted him a pottah as zemindar, under which he retained the 
there- village till his death; when the rents thereof were collected khas 

covery of till the cession of the province to the British Government ; that 

under an* a ^ ter ^e cess * on > w ^ en the settlement of 1210, F. S. was making, 
alleged ''•hey being unacquainted with the mode in which business was 

deed of conducted, did not appear in person before the Collector, but 

gift. tendered their proposals through Dowkul Sing, their mokhtar : 

that the Collector did not agree to the terms on which they wished 
to engage for the village, and concluded the first settlement for 
the years 1210, 1211 and 1212, F. S. with Soomen Shah, as moos - 
tajir ; that at the second settlement for the years 1213, 1214 and 
1215, F. S. Dowkul Sing again appeared before the Collector, in 
order to engage for the village, and had his name entered in the 
column of proprietors,' but did not engage in consequence of 
the heaviness of the jumma ; on which the settlement was con- 
cluded with SheoBuksh as moostajir , that during this time Dowkul 
Sing, as their mokhtar , received the zemindaree dues (a) on their 
behalf; that at the third settlement for the years 1216, 1217, 1218, 
and 1219, F. S. the settlement was for similar reasons concluded 
with Chutter Goutum, as moostajir ; that after the conclusion of 
this settlement, they, on hearing that Durya Khan, the zemindar 
of motfza Bhusoolee claimed a right to hold the village of Chur- 
sureh as zemindar, made an application to the Collector, who 
informed them that at the expiration of the existing settlement, 
the next settlement would be made with whoever should thei* 
appear to be the zemindar: that they remained in the village 
holding possession and enjoying the profits of the topes, tanks, 
wells, &c. waiting for the next settlement: but when the time for 
concluding it arrived, they were unavoidably absent ; and Durya 
Khan taking advantage of their absence, got the village under a 
(a) Malikhank nankar* and other dues receivable by zemindar*. 


1825. 
Feb. 19th. 



CASES IN THE SUDDER DEWANNY ADAWLUT. US 

aemindaree pottah for five years (1*220 to 1224, B. S., both in- 1825. 
elusive) that they, on their return, hearing* of this, applied to the — — - 
Collector for redress, but not obtaining it, they instituted the pre- 
sent suit. They also stated, that about four years before the 
institution of this suit, Heera Lai, Canoonyo of the pergunna, Kustoree • 
having obtained possession of their title deeds on the plea of Sing «<*■ 
examining them, had destroyed them; and that they having ^om- otliew * 
plained against him in the Foujdaree Court, were* referred to a 
civil action for redress : but that they could, notwithstanding, prove 
their hereditary right to hold the village as zemindars, and that 
the defendant never had any poncern therein till lie fraudulently 
got possession at the settlement of 1220 F. S. , 

Subsequently to the institution of the suit, the plaintiffs pre- 
sented a petition to the Zillah Court, stating that the defendant, in 
order to evade their claim, had sold the village pending the institu- 
tion of the suit, to one Mndan Lai, a connection of Gunga Pershad 
and Thakgor Surroop Sing, former canoongoes , and had applied to 
the Collector to have the estate entered in the records under the 
name of the said purchaser ; and prayed that a precept might be 
issued to the Collector, enjoining him to stay the dakhil mokhurij . 

The Court did not think it necessary to stay the dakhil mokharij, 
as the sale had taken place subsequently to the institution of the 
suit; but issued a notice to the purchaser, warning, huh that the 
purchase would not prejudice the right of the plaiutiffs, if a decree 
should, on investigation, be passed in their favour. 

Durya Khan denied the right of the plaintiffs to the estate as , 
zemindars. He stated that Zyn Khan, his ancestor, above a century 
ago, divided a portion of jungle land from his zemindaree of 
Bhusoolee, and having brought it into cultivation, formed a village 
or mouza, which he named Chursureh : that after him, Yacoob 
Khan and Tutur Khan, Subdul Khan, and Moohummud Kaim 
his ancestor; and after them Ghazee Khan his uncle, and Abdoolla 
Khan his father, had undisturbed possession thereof, which they 
transmitted to him; that he did not engage for the rent in 1210, 

F. S. as the jumma was raised from 750 Rupees to 871 rupees; 
and that the first, second, and third settlements were made with 
Soomer Shah, Sheo Buksh and Chutter Goutum, as moostajirs , but 
that he, on proof of his right to hold the village as kemindar, was 
allowed to engage at the quinquennial settlement of 1220, F. S. 
and pleaded that the fact of the* plaintiffs having tanks, wells, &c. 
in the village, did not constitute them zemindars. 

Several documents were filed by >nh parties in proof of their 
respective claims, and several witnesses were examined. . 

On consideration of the pleadings, and the whole of the evi- 
dence before him, the Officiating Zillah * Judge deemed it 
clearly established by the evidence of the witnesses, of the plain- 
tiffs, that UchulSing and Dhun Sing, the uncle and father of the 
plaintiffs, had possession of the village in former times ; and that 
though the witnesses of the defendant stated that his ancestors 
had held possession of the village, their evidence was not worthy 
of credit, as they could not depose that either the ancestors of 
the defendant, or he himself, |}ad received the zejnindaree dues 
during the twenty years which the estate waS held in khas 

VOL. IV. E 
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ibS5. leh eel previous to the cession. He was of opinion, that the 

defendant had no right to the zemindaree of the said village, inas- 

khsmand muc ^ as at ^e settlement of the pergunna in 1210, F. S. his 
others, v. nanr, 6 was not entered in the column of proprietors (the column 
Jvustoft'c of proprietors being left vacant) in the roobakaree b undo bust of 
Sing and the village of Chursureh for that settlement; as had he then had 
others, an y claim Xo the village as zemindar, he would have made every 
endeavour to 'have his name entered as such in the records of the 
Collector s office, which it did not appear that he had done, though 
he was in attendance at the Collector’s cutcherry , and entered 
into engagements for A the village of Bhusoolee, his bond fide zemin- 
daree. Withjregard to the defendant’s objection that the possession 
of tanks, wells, &c. did not constitute a person zemindar, the 
Officiating Judge observed, that as it appeared there was neither 
tank, well, nor at.y building in the village, built, or prepared either 
by him or his ancestors, this fact formed a strong ground for pre- 
suming that his claim to the village was unfounded. 

With regard to the transfer to Mudari Lai, which was 
proved by certain dakhilas , or receipts for public rent, paid by 
Mudari Lai, ihe Officiating Judge observed, that though the plain- 
tiffs had adduced no proof of the connection between him (the 
said Mudari Lai) and Gunga Pershad, it was evident that the 
connection i\[d exist; as Mudari Lai, though the notice above 
alluded to Was served on him, had not appeared to deny the fact, 
nor did the defendant himself deny it; and that this Gunga 
c Pershad was a person who had been publicly prohibited by the 
Board of Commissioners, on account of his malpractices, from in- 
terfering in any manner with matters relating to the Collector’s 
cutcherry . He did not consider the documents produced by the 
defendant as at all sufficient to prove his right to hold the village 
as his zemindaree : being of opinion that he, at the first settlement 
of 1210, F. S. had no intention of claiming it ; but by the advice 
and counsel of the aforesaid Gunga Pershad and other evil dis- 
posed persons, had subsequently entered the name of 4he village 
of Chursureh in the deed^he held relating to mouza Bhusoolee. 

On the following considerations therefore, 1st, the failure of 
pro< f that either the defendant or his ancestors ever received the 
zemindaree dues during the period of the kkas tehseel ; 2nd, 
the want of proof that he, though present at the Collectors 
cutcherry at the time of the settlement of 1210 F. S., made any 
endeavour to establish his claim 'to the village; and lastly, the 
impression that Durya Khan was not the real defender of the suit, 
that l)e was a puppet moved by some person who did not appear, 
the Officiating Judge passed a judgment on the 4th of February 
1819, awarding possession of the village to the plaintiffs. The 
costs were charged to the defendant. 

I he defendant appealed from this decision to the Court of 
Appeal for the division of Bareilly. He argued that the respon- 
dents had failed to prove their right to hold the village as their 
zemindaree, and pleaded that under these circumstances it had 
not become necessary for him to prove his right thereto, which, 
however, he contended, that he had .done. He also pleaded, that 
as the plaintiffs had not had possession of the village within 12. 
3 'aars, their right of action was barred. 
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The respondents in reply pleaded that they had saved their right IMS* 

•f action by their endeavours to obtain possession of the village, and 
that they had received the zemindaree dues of the village from ^ 
1206 to 1219 F. S. others, v. 

The Senior Judge was of opinion that the documents filed by the Kustorse 
respondents were insufficient to prove their right to the village, • 

and that the documents filed by the appellant, among which were 0 e 
pottas granted to Ghazee Khan the grand father, and ^bdoolla Khan 
the father of the appellant, by the former aumils , and the deposi- 
tions of the witnesses of the appellant (who, though in number one 
less, were in credibility, at least equal, and even superior to those 
of the respondent) had clearly proved that# the |randfather and 
father of the appellant himself had possession of the village. He 
therefore recorded his opinion on the 3d of February 1820, that the 
decision of the Officiating Judge of Cawnpoor should be reversed, 

"And the claim of the respondents dismissed. 

The Officiating Judge of the Provincial Court (J. Perry) did 
not concur in the above opinion. He recorded his opinion on the 
18th of February 18*20, that the documents produced by the 
appellant were unworthv of credit, and that the witnesses of the 
xespondents were entitled to greater respect than those of the 
appellant, and that the decision of the Zillali Court should be 
confirmed. 

The Third Judge (C. Elliot) recorded his opinion, that neither 
party had satisfactordy proved their right to hold the village as 
zemindars ; but that as it was proved by the evidence of the 
witnesses of the respondents, and certain documents filed by tliem^ 
that Uchul Sing and Dhun Sing, their uncle and father, had pos- 
session thereof for 20 years ; and that there were in the village 
topes and baghs planted by them, their claim was superior to 
that of the appellant , and that they ought to have possession 
thereof till some person should appear and establish Ins claim to 
hold as zemindar: He therefore, in concurrence with -the opinion 
of the Officiating Judge, passed a decision on the 9th of March 1 820, 
confirming the decree of the Officiating Judge of Cawnpoor, and 
dismissing the appeal with costs. • 

The appellant being disatisfied with the decision, applied to the 
Court of Sudder Dewanny Adawlut for the admission of a special 
appeal. The Court (present C. Smith, Officiating Judge, and S. T. 

Goad, Fourth Judge) on perqsal of the documents filed with the 
petition, were of opinion, with the Senior Jmfge of the Provincial 
Court, that the evidence produced b/ the appellant was superior to 
that produced by the respondent ; and that if, as stated by the T hird 
Judge in the Provincial Court, neither ol* the parties had^proved 
their right, it was more consonant with the practice of the Court 
to have maintained the appellant in his possession. A special appeal 
was therefore admitted. • 

After the admission of the appeal, the appellant died, and Alt 
Buksh Khan and Ali Moohummud Khan, his sons, carried on the 
appeal. The respondents of the Provincial Court (the original 
plaintiffs) having also died, Kustoree Sing and Sheo Been Sing, 
the sons of the sister of Dhun Sing, and Tej Sing, who was a 
descendant from the same ciftnmon great-gran4^ at ^ er 
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respondents claimed to be their heirs, the two former under a deed 
of gift executed by them in their favour, and the latter denying the 
gift and claiming the village by inheritance. 

The proceedings held by the Zillah and Provincial Courts 
having: been received and perused, C. Smith (the Second Judge of 
the Sudder Dewanny Adawlut) was of opinion, that the documents 
filed by the parties respectively were equally unworthy of credit, 
and insufficient to prove that either of them had a right to the 
estate as zemindars ; but that it appeared from certain copies of 
proceedings held by the Collector of Cawnpoor, that the Board 
of Commissioners considered that Durya Khan had a better claim 
to the village than t\ e original plaintiffs, and therefore ordered 
that a zemindaree potta should be granted to him at the quinquen- 
nial settlement of 1220 F. S. He therefore recorded his opinion, 
on the 19th of January 1824, that the decisions of the lower 
Courts should be' reversed, and that the appellants (the heirs of 
Durya Khan) should retain possession of the village. 

The case was next taken up by J. Ahmuty (Officiating Judge), 
who directed the Provincial Court of Bareilly to cause further 
evidence to be taken on certain points, wherein the evidence before 
the Court appeared to be defective. When the further proceedings 
held by the Provincial Court under the above order were received, 
the case was taken up by W. B. Martin, the Fifth Judge, 
(J. Ahmuty having returned to Dacca): after perusing the original 
proceedings and the further evidence, he was of opinion that the 
right of the original plaintiffs to hold the village as a zemindaree 
/was dearly proved, and that if Durya Khan had in reality any 
right to the estate, he would not have failed to present a durkhast 
to the Collector at the settlement of 1210 F. S., praying to be 
allowed to engage for the village of Chursureh, as he had done for 
the village of Bhusoolee, or in the event of his having been deterred 
from engaging by the heaviness of the jummn , he, in order to 
save his right, would have caused his name to be entered in the 
Collectors records under the column of proprietor. For these 
reasons he recorded his opinion that the decisions of the Zillah and 
Provincial Courts in favour of the original plaintiffs should be 
confirmed. With regard to the disputed claim to the inheritance 
of the said original plaintiffs, he observed, that under the vyuvustha 
given by the pundit of the Zillah Court of Cawnpoor, Tej Sing, 
who was descended from a common great-grandfather, with the 
deceased plaintiffs,' ‘ was their legal heir, aud should be put in 
possession of the village, leaving Kustoree Sing and Sheo Deen Sing 
to try the validity of their claim under the deed of gift by a 
regular civil suit. ' 

The Officiating Chief Judge (J. H. Harington), concurring in 
this opinion, passed a final judgment on the 19th of January 1825, 
confirming the decisions of the Zillah Court of Cawnpoor, and of 
the Provincial Court of Bareilly, and directed that Tej Sing, as heir 
of the original plaintiffs, should be put in possession of the village 
of Chursureh as zemindar; at the same time leaving Kustoree Sing 
and Sheo Deen Sing the option of suing him to obtain pos- 
session of the estate under the deed of gift pleaded by them in 
support of their claim. The appellants were ordered to pay the 
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whole of the costs of suit, except those incurred by Kustoree Sing 
and Sheo Deen Sing, which were charged to them. 


KISHEN DHUN SIRCAR, GOUR HURI SIRCAR, and 

MUHEMA CHUNDER SIRCAR (Heirs 6f Rusika Nund 
Sircar, deceased), paupers, Appeljpnts, 

% vers us t 

MUSSUMMAUT NUJEEBA BEEBEE, alia\ NEEMOO 
BEEBEE, RAJA ANUND CHUNDER RAI (Son of Raja 
Muhinder Rai) and RADHA MOHUN.BANOORJEA, 

Respondents. 

THIS suit was instituted by Rusika Nund Sircar, in formd • Claim 
pauperis , in the Zillah Court of Jessore, to recover possession of ^taloolc 
tnouzas Paikpara and Mirzapoor-paeen, pergunna Au run gabad, barred by 
attached to pergunna Mahmoodshahee; laying his suit at 501 the rule of 
rupees, the annual produce. He stated that the mouzas in question limitation, 
were his purchased talook; that as it had suffered by the encroach- ^lawthe 
nient of the river, he, at the time of the decemfial settlement of dwmant 
the pergunna in 1197 B. S., was induced to grant a lease of the for omitting 
talook in question for the term of 10 years, from 1197 to 1 206 t0 y'S® hia 
B. S., to Moulovee Bukaoolla, who was employed under the Writer*™- 11 
gentleman who was making the settlement, and Khoondkar Us- riod being 
mutoolla, his brother, on the said Moulovee’s engaging to effect a deemed 
reduction in the public assessment thereof, and to pay to him one- insufficient# 
half of the profits of the said villages; that the said Moulovee got 
the ju?nma fixed at 256 rupees, 15 anas, 3 pie, and paid him the 
half of the profits according to the terms of his kuboolyut : that 
at the expiration of the lease Khoondkar Usmutoolla refused to 
give up possession of the talook, and through the connivance of the 
zemindar, Raja Muhinder Deo Rai, substituted his own name 
in the records of the zemindaree cutcherry as talookdar of the 
said villages : that he (plaintiff) had intendecLto institute a suit 
to recover possession of the talook, but had been forced to fly 
from his house for four yeaip, and was afterwards confined in the 
civil jail for balances of indigo : that after his release in 1216 B. 8., 
he petitioned the zemindar to r*\nqre his*name to the records as 
proprietor of the said talook, lut |s he refused to do so, he 
instituted this action against Nujeeba Beebee, alias Neemoo 
Beebee, the widow of Khoondkar Usmutoolla, who had succeeded 
him in the possession of the talook, and Raja Muhinder Rai, the 
former, and Radha Mohun Banoorjea the pr&ent zemindar, to 
recover possession thereof. 

Neemoo Beebee stated that the villages in question were 
purchased by Khoondkar Usmutoolla, her husband, in 1193 B. S., 
previous to the decennial settlement, from Joogul Kishore Sircar 
(who had purchased them from Huri Shunkur and others, heirs 
of Kishen Pershad Singf; that at the decennial settlement of 


1895 - 

Mar. 19th« 
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1825. pergunna Mahmoodsh&hee in 1 197* B. S., the settlement was mad* 
with her husband as a dependant talo&kdar, and that he paid the 
rent assessed thereon, first through Raja Muhinder Deo Rai v the 
cap ir " * ormer zemindar, and afterwards through Radha Mohun Banoorjea 
others, v ■ present zemindar, till his death in Jeyt 1218 B. S., when she 
Afusflum- succeeded liim, and continued to pay the revenue in the same 
maut Nujee- manner. She contended, that as the plaintiff had never instituted 
and others. an y 8U * 1 ^ or# the recovery of the villages from the date of her 
. . husband’s purchase thereof, which was 26 years before the in- 
stitution of this a&ion, his claim was barred by the rule of 
limitation. v 

Raja Anund Chunder Rai, the heir J of Raja Muhinder Deo Rai r 
who had demised, filed a similar answer. Radha Mohun Banoorjea, 
though duly summoned, failed to appear. 

After perusing the whole of the pleadings and documents, and 
the proceedings held in the case, the Officiating Judge of the 
Zillah Court was of opinion, that the kuboolyut filed by the plaiu- 
titf, as having been executed by Moulovee bukaoolla and Khoond- 
kar Usmutoolla in exchange for his potta, bore on its face evident 
marks of forgery : that it was proved by the kubalas signed by 
Heera Shunkur and Joogul Kishore Sircar, the authenticity of 
which was established by the evidence, that the former sold the* 
talook to Joogul Kishore, and that Joogul Kishore sold it to* 
Khoondkar Usmutoolla: and by the answer of the former ze- 
mindar, that the said Khoondkar had possession from the date 
of his purchase in 1193 B. S., to his death in 1218 B. S., after 
Which his widow had possession : that the copies of certain 
depositions taken in a former case in which certain lands on the 
said talook were contested by Usmutoolla and Ram Kaunt Biswas 
and others, filed by the plaintiff, so far from supporting his claim, 
confirmed the right of the widow of Usmutoolla. As therefore 
he was of opinion that Neemoo Beebee had proved that her 
husband and herselfhad had possession of the talook from 1193 
B. S., a period of 26 years, and as the witnesses named by the 
plaintiff to prove that he had had possession subsequently to that 
year could only speak frdm hearsay, he considered the plaintiff’s 
fight of action barred by the rule of limitation, and accordingly 
dismissed bis claim with costs on the 9th of December 1814, and 
ordered that the plaintiff should be confined in the civil jail for 
three months, if he dir) not make good the costs of suit, and that 
they should be levied from any property which he might hereafter 
become possessed of. 

This decision was confirmed by the Provincial Court of Calcutta, 
on the 27th of June 1820, and a special appeal admitted on the 
22nd of September 18(2 1^ by the Second and Officiating Judges 
(C. Smith and W. Dorin), in opposition to the opinion of the 
Chief Judge (W. Leycester), for the purpose of enquiring on what 
the right of Joogul Kishore to sell the talook was grounded, why 
the witnesses of the plaintiff were declared unworthy of credit, 
and other matters which appeared to require further investigation. 
Rusika Nund dying at this stage of the proceedings, was suck 
ceeded by the present appellants, his heirs. 

The appeal was fust taken up by the Second Judge, who wasot 
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opinion that it was clearly proved in the proceedings that Rusika 18 * 5 . 
Nund Sircar was the first purchaser of the talook, of which he — ■ 
had sole possession until he gave a lease thereof to Moulovee Kiahea 
Bukaoolia and Khoondkar UsmutooUa, and that Joogul Kishore, 
the brother of Rusika Nund, had no interest therein, and could ^ 

not therefore sell it to UsmutooUa, so that the possession thereof Mjissufh- 
by Khoondkar UsmutooUa and Neemoo Beebee for so long a m&utNujcfe- 
period was not under a valid and legal title. He did # not consider 
the statement given by the zemindar, confirming that of Neemoo era * 

Beebee, entitled to any credit, as there was a strong presumption 
of his having connived at the usurpation # of Khoondkar. He 
thought the causes shewn by Rusika Nund /or nq£ having brought 
forw.ard his action at an earlier period (viz. that the lease did not 
expire till 1206 B. S., and that he was for some time after that 
engaged in disputes regarding indigo balances, and had been 
confined in the civil jail for some time in satisfaction of a decree 
for the said balances) sufficient to preserve to him his right of 
action. On these considerations he recorded it as his opinion 
that the decisions of the Zillah and Provincial Courts should be 
reversed, and a decree passed in favour of the appellants. 

The appeal was next laid before the Fifth Judu:e (W. B. Martin)* 

He observed, that as Joogul Kishore Sircar was alive while the 
suit was pending in the Zdlah Court, if the deed of sale executed 
by him were in reality a forgery, it had been easy fordtusika Nund 
to have summoned him, and caused his deposition to be taken 
as a witness; which he failed to do. With regard to the plea 
of Rusika Nund’s confinement in jail being a sufficient reason 
for not instituting his suit at an earlier period, he observed, that 
although he was released in 1216 B. S., he did not institute this 
action till Jeyt 1218 B. S., which afforded grounds for presuming 
that he delayed his suit till the death of Khoondkar UsmutooUa. 

He therefore recorded it as his opinion that the decisions of the 
inferior Courts were just and should be confirmed. 

The Officiating Judge (C. T. Sealy) observed, that the kuboolyut 
filed by Rusika Nund, which was the chief document on which 
his claim was founded, was not authenticated by any evidence, 
oral or written, and that the length of time which elapsed during 
which Neemoo Beebee and her husband had had possession was 
fatal to the claim of the appellants. In concurrence therefore, 
with the opinion of the Fifth Judge he passed a final judgment, 
on the 12th of March 1825j* confirming the^decisions of the lower 
Courts, and dismissing the appeal. The usual order in the case 
of pauper suitors was passed wr 1 ' 'regard* to costs. 
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MUKHUN LAL, Appellant, 

versus 

WUZEER ALI, Respondent. 

THE respondent instituted this suit in the Zillah Court of 
Cawnpoor, on the 31st of December 1819, to recover possession 
of two-thirds, of the village of Duryapoor Itai Bhan, pergunna 
Kunoge, by redeeming it from mortgage, and to set aside an 
illegal sale thereof; laying his action at 504 rupees, 10 anas, 
8 pie. 

He stated that the (village was the hereditary estate of Meer 
Roshun Ali, who died leaving two sons, Nooroodeen Ali and 
Buder Ali, and one daughter, Mussummaut Khyroonissa, called 
also Sajedeh Beebee ; who married his (plaintiffs) father, Syud 
Moohummud: that Nooroodeen Ali having died without issue, 
Buder Ah and Khyroonissa mortgaged the village in question for 
101 rupees, to Thakoor Doss, on the 25th of Rubee-oos-sani 1 158, 
F. S., since which time the mortgagee and his heirs had possession ; 
that on the death of Buder Ali without issue, Khyroonissa suc- 
ceeded to the whole of the property inherited by him from his 
father, and on her death, her husband Syud Moohummud succeed- 
ed thereto as her heir; and on his demise, he, the plaintiff, was now 
the heir of two-th,irds, and Puna, the son of Mussummaut Hingun, 
daughter of Khuleeloonissa, daughter of Khyroonissa and Syud 
Moohummud, one-third thereof: that he had frequently endea- 
voured to redeem the estate, and on the refusal of Mukhun Lai to 
receive the mortgage money, he appointed Puna Ali his agent, 
to institute a suit on his behalf to recover possession : but that 
Puna Ali having instituted a suit in his own name, connived with 
Mukhun Lai, and executed a deed of sale for the whole village, 
and filed a razeenama. The plaintiff therefore now instituted this 
suit to recover two-ihirds of the village from Puna Ali, the fraudu- 
lent seller, Ouseyn Lai the son of Mukhun Lai, the ostensible 
purchaser, Mukhun Lai the real purchaser and occupant of the 
village under the mortgage,' and nephew of Thakoor Doss the 
original mortgagee, and others, heirs of the said Thakoor Doss. 

An answer was filed purporting to be that of Puna Ali, wherein 
he stated that lie hhd heard that his ancestors had mortgaged the 
village to Thakoor Doss : but having no proof, he remained quiet 
till the plaintiff furnished him with a sdnruthal , or statement of the 
case, on which he instituted a suit to recover possession from the 
heirs of the mortgagee : but that having no other document in his 
possession, and not thinking- this souruthal sufficient to warrant 
the hope of a favourable decision, he compromised the dispute, 
and receiving from the defendants 601 rupees, resigned to them his 
rights and claim to the village, and filed a razeenama . He denied 
the right of the plaintiff' to sue to recover possession of the estate. 
At a subsequent stage of the proceedings, however, Puna Ali tiled 
a document acknowledging the plaintiff’s right to the estate, and 
stated that Mukhun Lai had fraudulently filed the answer given 
in in his name, without his knowledge 

Mukhuu Lai and Ouseyn Lai resistedithe plaintiff’s claim, and 
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denied that they held the village under a mere mortgage. They 1895 * 

stated that the village had been in the possession of their family — 

for 66 years, having been purchased by Hurepershad amoongoe , Muklum 
one of their ancestors, from the former Moosuhnaun proprietors (v UJ £ er 
thereof, but pleaded their inability to file the deeds of sale, as they Ali. 
were lost when Kunoge was burnt by the Muhrattas, and that at the 
first settlement after the cession, the village was included in talooic 
Miinnruthpoor, &c. their hereditiry zemiuduree. They, stated that 
the plaintiff was not the son of Khyroonissa, but of*the third wife 
of her husband, and consequently, as step-son, had no claim to her 
estate, and (hat when Puna Ali instituted h<S suit, the plaintiff 
caused a sooruthnl to be drawn up by the cctfee of Kunoge, and 
attested by several persons, wherein it was Stated tjiat Puna Ali 
was the sole heir of Khyroonissa, and signed it himself as attesting 
witness. With regard to the purchase from Puna Ad, Ouseyn Lai 
st ated, that as his father was at that time very •ill, and disputes 
had been excited by the machinations of their enemies, he, in 
order to get rid of the claim of Puna Ali, false as it was, satisfied 
him with 601 rupees, and took from him a deed of sale for the 
village for that sum, unknown to his father. 

The Officiating Judge of Zillah Cawnpoor, after perusing the 
documents and evidence, was of opinion that it was clearly proved 
that the village was the hereditary estate of Meer Roshun Ali, and 
that the plaintiff had possession of the mutrooka , or property left 
bv Meer Buder Ali, and had always received the zemindaree dues 
of the village. He thought the plea of Mukhun Lai that the village 
was his hereditary estate, totally unfounded, and observed that 
Mukhun Lai, in his answers to the former suit of I una Ali,* 
acknowledged the village had been mortgaged to Thakoor Doss his 
ancestor: and that the acknowledgment of Puna Ali and the 
silence of the other heirs of Thakoor Doss, the original mortgagee, 
were corroborating proofs of the plaintiff’s right. He therefore 
passed a decree on the 29th of June 1819, awarding to the plain- 
tiff possession of the village, providing at the same time against 
the right of any other heirs of Roshun Ali being affected by this 
decree, and leaving any such the option of suing the plaintiff for 
possession of their shares. The costs were charged to the defen- 
dants. 

Mukhun Lai being dissatisfied with the decision, Appealed to the 
Provincial Court of Bareilly. The Third Judge (C. Elliott) was 
of opinion that there was no proof that the village was mortgaged 
by Buder Ah and Khyroonissa; "or that Wuzeer Ali had any right to 
claim it, (for he held the acknowleu c °vent of Puna Ali entitled to 
no credit) and observed, that had sue), a mortgage existed, it was 
very improbable that the respondent, who for seventeen years had 
been employed in the customs at Mendy Gh&ut, which is in the 
vicinity of the village in question, should ne\er have made , any 
attempt to redeem the village by paying off the mortgage. He was 
of opinion that the appellant had clearly established his riy lit to the 
ullage, and that therefore the decision of the Zillah Couit should 
be reversed. 

The Senior Judge of the Provincial Court (F. Hawkins) was of 
opinion that the right of the respondent to possession .of the village 
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on redeeming the mortgage was clearly proved. He therefore 
recorded it as h.»s opinion (on the 4th of June 1820), that the 
decision of the Ztllah Court should be amended, and that the 
respondent should be put in possession of the village on paying to 
the heirs of the original mortgagee the sum of 101 rupees. 

The Officiating Judge (T. Perry) concurring in this opinion, 
passed a final order on the 15th of June 1820, as proposed by the 
Senior Judg«e. 

Mukhun Lai, being still dissatisfied, moved the Sudder Dewanny 
Adawlut for a special appeal. The Court taking into considera- 
tion the length of time during which the petitioner had held 
undisturbed possession of the village, and the fact of Wuzeer 
Ali having obtained an award for the whole of the village, when 
lie only claimed two- thirds thereof, thought fit to admit a special 
appeal. 

Previously to passing final judgment on the case, the Court 
ordered that the whole of the proceedings of the case should be 
laid before the Moohummudan law officers of the Court, with 
directions to give an answer to the following question : 

If Meer Buder All, son of Meer Roshun Ali, mortgaged the 
village in question in 1158 F. S., to Thakoor Doss, for 101 rupees, 
and if the heirs of Meer Buder Ali are willing to redeem the 
mortgage, by paying the sum of 101 rupees: if Wuzeer Ali and 
Puna Ali star d to Buder Ali in the relationship pleaded by the 
plaintiff'; and if it he proved by the evidence of the plaintiff's 
witnesses, that the house and other property of Meer Roshun Ali 
€ and of Meer Buder Ali, and some of the proprietary right of the 
village in question were formerly in the possession of Syud Moo- 
hum mud, the father of the plaintiff; and on his death of the 
plaintiff himself; and if Puna Ali, the son of Mussummaut 
Hingun Beehee, daughter of Khuleeloonissa, daughter of Khy- 
roonis&a, acknowledges the right of Wuzeer Ali, the son of Syud 
Mooli u in mud by a daughter of Gholam Ali, brother of Roshun 
(he, Syud Moohummud, having previous to the birth of Wuzeer 
Ali married Khyroonissa, a daughter of Roshun Ali,) it is de- 
manded, what share of the village in question, the estate of 
J3uder Ali, the mortgagor, will go to Wuzeer Ali the plaintiff? 

The law officers stated in reply, that if Khyroonissa, daugh- 
ter of Meer Roshun Ali, was survived by her husband Syud 
Moohummud; and if Puna Ali was the son of a daughter’s 
daughter of Khvfoonissa, and Syud Moohummud left no other 
heir but Wuzeer Ali his son: one-half of the zemindaree would 
go to Wuzeer Ali, and the other to Puna Ali: and if Puna Ali 
had .not transferred hi$ claim to another person, but had given it 
up to the plaintiff, he would have been entitled to take the whole 
tillage. 1 

The case was taken up by the Officiating Chief Judge, 
(J. H. Harington) who was of opinion that the proceedings of the 
case afforded ample proof of the fact of the village having been 
mortgaged by Ruder Ali to Thakoor Doss, for 101 rupees, and 
that it was at the option of the heirs of the mortgagor to recover 
possession at any time on paying off the mortgage. Under the 
Futwa of the law officers, he considered Wuzeer Ali entitled to 
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one-half of the property of the said mortgagor, and accordingly 
recorded it as hie opinion on the 23rd of December 1824, that he 
should be allowed to recover possession of one-half of the village 
by paying to the appellant the sum of 50 rupees, 8 anas, and that 
he should be informed that he was at hberty to sue to recover the 
other half, which had been sold by Puna All to the appellant, in 
right of shoofa or preemption. 

The Second Judge (C. Smith) concurred in the opinion given 
by the Third Judge of the Provincial Court of Bareilly. He did 
not think it proved that Wuzeer Ali stood ju such a degree of 
relationship to Buder Ali as to entitle him to claim to inherit his 
property, and observed, thabas the villagejiad Been in the pos- 
session of the ancestors of the appellant since 1158, F. S., it was 
more than probable that the village was actually sold to them ; 
for he considered it to be very improbable, that had they held it 
merely as mortgagees, the mortgagor and his heirs should have 
omitted to recover possession by the payment of so small a sum 
as 101 rupees. He was therefore of opinion that the decisions of 
the lower Courts should be reversed, and the claim of the respon- 
dent dismissed. 

The Officiating Judge (C. T. Sealy') however, concurred with 
the Officiating Chief Judge, and passed a final judgment on the 
] 4th of March 1825, amending the decision of the Provincial 
Court of Bareilly, and directing that the respondeat should obtain 
possession of one-half of the village ot DuryapoorRai Bhan, on 
his paying to the appellant the sum of 50 rupees, 8 anas, ihe 
respondent was at the same time informed that he was entitled tcv 
sue to recover the share of Puna All, by right of shoofa or pre- 
emption, if he thought proper. The costs in the three Courts were 
charged to the appellant. 
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RAM KOOMAR RAI, Appellant, 

versus 

RAMPERSHAD BULEA, Respondent. 

THIS suit was instituted in the Zillah Court of Hoogly on the 
o Tlukhtr^ G** 1 °* ^ e P tein ^ er *613, by Ram Pershad Bulea, as a pauper, to 
land die- recover possession of 30 beegas, 16 biswas of dewutter land, 
mi apod, the and 18 biswas of mohutteran land, total 31 beegas, 14 bU was of 
daimeef fakhirnj land, in mouza Chuk Bbysum, pergunna Bhursut; and 

being dif- a ^ so to racov ®r Jthe mesne profits thereof from the period when 

ferently he was dispossessed,'"' laying his suit at 1,772 rupees, 14 anas, 

stated in a He stated that the land in question had been held as lahhiraj by 
mar HrS ” m " ancestors f p0nl the year 1765 A. D., until 1210 B. S., (1803*4 
Sn? years D.) when Ram Kishore Rai, the farmer of the mouza, dis- 
baving possessed him : that he instituted a summary suit under regulation 

elapsed 49, 1793, to recover possession, but that the Judge dismissed 

dismission c ^ a * m on the 14th of June 1805, referring him to a regular 
of that suU ,? * v ^ at 'tion for the recovery of his right, that Ram Kishen Rai, 
and the * having obtained the village from the Raja of Bnrdwan as a putnee 

tnuta/f pro- tilook, died in 1218 B. S., and was succeeded by Ram Koomar 

su nwtof ail<l ot k ers ' heirs, the present pntneedars. He therefore 
the\Tiim instituted this action against the Raja of Burdwan, the putneedars , 
not being and several of Hheir gomnshtas and ryots, as being the persons 
deemed who actually dispossessed him. to recover possession, and the 

sufficient nie>ne profits of the laud. He stated that his lakhiraj sunnuds 

pro °* Jiad been destroyed by fire in 1206 B. S., but that be had a 
tnidad , whn h he had filed in the Collector's office, in proof of 
his right to hold the land claimed as lakhiraj . 

Ram Koomar Rai defended the suit. He stated that the land 
in question was not lakhiraj , but assessable land ; and that the 
plaintiff had taken advantage of his situation, when he held 
mouza Chuk Bhysum in farm, from 1198 to 1209, B. S., to take 
the sa*d land from the ryots , who cultivated it ; but that when 
Ram Koomar Rai got the farm in 1210 B. S., he also got pos- 
session of the land claimed : that the plaintiff instituted a summary 
suit against him for possession, claiming only 22 beeuas, 2 biswas 
of lakhiraj land j( and not, as in the present action, 31 beegas, 14 
biswas, which discrepancy, he pleaded, afforded strong presumption 
of the falsity of the claim,) and that the suit being dismissed 
on the 14th of J uue^l 805, he had allowed a period of about nine 
years to elapse before he instituted this action. He pleaded that 
the plaintiff had no right to sue the ryots of the land as defendants, 
and that he had done so in order to deprive him of their testimony 
as witnesses. 

The plaintiff in reply stated that the quantity of rent-free land, 
to which he was entitled under the taidad was 31 beegas, 14 
biswas, imputing to inadvertency the error in the summary plaint. 

The Zillah Judge being of opinion that the right of the plaintiff 
to hold the land claimed as lakhiraj was clearly proved by the 
evidence of his witnesses, the age of some of whom exceeded 
70 years, and by the production of a taidad , or extract from the 
Collectors register of rent-free lands, passed a decree on the 
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4th of April 1818, awarding to him possession of the land 
claimed ; but dismissed his claim to the mesne profits, as the 
amount was not clearly ascertained. 

This decision was confirmed by the Provincial Court, and the de- 
fendant having petitioned the Court of Sudder Dewanny Adawlut, 
for the admission of a special appeal, it was admitted on the 
25th of August 1821, on consideration of the fact of the summary 
suit instituted by the plaintiff to recover possession ^having been 
dismissed, and the long interval which elapsed between, the said 
dismissal and the institution of this action, ^nd the presumption 
that he took possession of the land as lakhiraj , while he was 
farmer of the inouza. • / • 

The appeal was first taken up by the Third Judge ( J . Shakespear). 
He did not consider the taidad sufficient of itself to uphold the 
respondent’s claim to hold the land in question on a rent-free 
tenure, and observed, that though his witnesses had deposed to 
the fact of his having'held the land as rent-free, yet they were 
unable to prove that he had possession thereof under a valid 
sunnud. On consideration therefore of these reasons, and the 
discrepancy between the quantities of land claimed in the present 
suit, and in the summary suit, and the great delay in instituting 
tli is action after the summary suit was dismissed, he did n* t think 
the claim of the respondent proved, and recorded it as his opinion, 
on the 15th of May 1824, that the decisions of the lower Courts 
should he reversed, and the claim of the respondent dismissed. 

The Second Judge (C. Smith) after having calle 1 for and 
perused certain other papers relating to the case, concurred in thf 
opinion recorded by the Third Judge, and passed a final judgment, 
on the 15th of March 1825, reversing the decrees of the Zillali 
and Provincial Courts, and dismissing the claim of the respondent. 
The costs in the three Courts having been charged to the res- 
pondent, the order usual in the case of pauper suitors was passed 
regarding them. 
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1825. MUNSA RAM, Appellant, 

v versus 

Mar. Slat. DHAN SING, SOWAI SING, and MHYPAL SING, 

. Respondents. 

Claim to MUNSA Ram, the appellant, instituted this suit in the Zillah 
deecTof ° * Court of Cawnpoor, on 17th of January 1816, against Dhan Sing, 
Saadis- Meherban Sing deceased, the father of Sowai Sing, and Mhypal 
missed; but Sinsr, in order to sej, aside a deed of sale for 13 biswas of mouza 
of Third Kul S awu "> laying hip suit at 775 rupees, the amount of the pur- 
party de- chase money entered the deed of pale. 

dared to be He stated himself to he the proprietor of a 7 biswa share of 
not affected the said village : that being called upon to furnish security for 
by the de- arrears of revenue due to Government, he applied to Mhypal Sing, 
firming 0 the w * 10 agreed to be security for the arrears, on condition of his 
sale/ executing a deed of sale for 13 biswas of the said village, and that 
he executed a deed purporting to be a deed of sale for the said 13 
biswas, for the sum of 775 rupees, in the names of Dhan Sing and 
Meherban Sing, the other defendants: that as the defendants had 
neither furnished the required security, nor paid him the purchase 
money, he instituted the suit to set aside the deed of sale. 

The defendants stated that the plaintiff sold to them 13 biswas 
of the village for 775 rupees, and having received the purchase 
money, executed a deed of sale and receipt for the said sum, and 
had caused the said deeds to be registered in the office of the 
{tegister of the Zillah. 

It being proved to the satisfaction of the Register of the Zillah 
Court (H. Blundell) by the documents and evidence of the wit- 
nesses, that the plaintiff executed the deed of sale and receipt 
for the purchase money of his own free will, that he had received 
the purchase money, and acknowledged the execution of the said 
deeds in the presence of the Register, when they were registered ; 
he dismissed the claim of the plaintiff with costs on the 17th of 
February 1819. 

The plaintiff appealed from this decision to the Provincial Court 
of Bareilly, and Teloke Sing presented a petition to the Court, 
statiug that the appellant was proprietor of 7 biswas only of the 
village in question, and protested against his right to the remain- 
ing 13 biswas thereof being affected by the decision in this case. 

The appeal having been taken up by the Third Judge of the 
Provincial Court of Bareilly (C. hlliott) he saw no reason for 
altering the decision of the Register of the Zillah Court, .and ac- 
cordingly confirmed it on the 17th of April 1820, providing at 
the same time against the right of the other putteedars of the 
village being affected by the decree. As the vakeel of the ap- 
pellant had wilfully absented himself, it was ordered, that the 
amount of his fees should be deducted from the costs, which were 
charged to the appellant. 

The appellant presented a petition to the Court of Sudder 
Dewanny Adawlut, praying the admission of a special appeal, and 
as the appeal had been dismissed by the Provincial Court in the 
absence of the vakeel of the appellant, and as this had in a for- 
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mer instance been held a sufficient ground for admitting a special 
appeal, the Second Judge (C. Smith) was of opinion that a special ~ 
appeal should be admitted. The Chief Judge (W. Leycester) 
saw no reason for admitting a special appeal, as the regular v , ^an 
appeal had been tried on its merits, and as no injury had been tiingand 
sustained by the petitioner from its having been decided in the others. . 
absence of his vakeel. The Third Judge (S. T. Goad) concurring 
with the Second Judge, a special appeal was admitted; but on 
perusal of the whole of the proceedings, the Second Judge was , , 
of opinion that the decision of the Provincial Court of Bareilly 
was perfectly just, and passed a final judgment on the 21st of 
March 18*25, confirming the said decisign anfl dismissing the 
appeal with costs. • 


RAJA SHAM SOONDER MUHUNDER, Appellant, im. 

versus 

KISHEN CHUNDER BHOWURBUR RA1, Respondent. Mar. 22nd. 

THIS suit was instituted on the 17th of October 1817, by the Acaseof 
respondent, before the Superintendent of the tributary mehals succession 
of Zillah Cuttack, under regulation 11, 1816, to obtain possession Jb e ° t ribu°- 
of the Raj and Zemmdaree of Kiilali Dekenal,one of the tributary t ary estates 
mehals , from Raja Kishen Chunder Muhunder, the brother of of Zillah 
the appellant, who then had possession thereof. Cuttack; 

The plaintiff stated that the Killah of Dekenal was the hereditary favour of* 
estate of his family, and that the occupant thereof bore the the plaintiff 
title of Raja, and that according to the custom of the family, by the su- 
the eldest son of the Raja by his chief wife ( paat ranee), or on porinten- 
failure of such, the adopted son of the Raja, would take the estate g^an^the 
on his death; that in the event of the Raja leaving neither le- elainn di«- 
gitimate nor adopted sons, the brother or brother's son of the missed, as 
deceased, supposing him to have been born in wedlock, would being bar- 
take the estate to the perpetual exclusion of illegitimate sons of Son 4 re-" 
the Raja by a kuneez or concubine, who, according to the family g U i a tion 
custom, could never become Rajas. The following is the account li, 1816. 
he gave of the family : .Raja Koonj B§hari Bhowurbur Rai, 
his ancestor, held the estate during hjs life, and died leaving 
three sons by his paat ranee or pi n'cipal wife ; 1st, Raja Birj Behari, 
who succeeded him in the estate; 2ntl, Benoo Hurree ^Chunder; 
and 3d, Mutgunge Sing. Raja Birj Behan having no issue, 
adopted his nephew Jugurnath BhowurUhr Rai, the son of his bro- 
ther Benoo Hurree Chunder, who, on his death, became Raja of 
Killah Dekenal. He had two legitimate sons: bhojbull Sawunt, 
the father of the plaintiff, and Man Sing Bhowurbur Rai. After 
eiijoying the. estate for some years, he formed a determination 
of resigning worldly affairs, and of ending his life in pilgrimages 
to Benares, Bindrabund and other holy places. As his two sons 
were incapable, the elder from ill health and .weakness of intellect, 
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1825 . and the younger from his extreme youth, of managing the estate, 
5 he resigned the Raj and Zeniindaree into the hands of Tiriochun, 

llajaSham son of Mutgunge Sing, and alter committing to his charge his 
Muhunder * wo ® ons » Assumed the garments of a Byragee , or religious 
v. Kishen mendicant, and proceeded on his pilgrimage. Raja Tiriochun 
Chunder * faithfully protected the sons of his predecessor, and held the 
Bhowurttur estate tiii his death, when Dianidhi Bhowurbur Rai, his son by his 
pa at ranee , succeeded him, and appointed his illegitimate half- 
brother Ram Cliundcr, Bukshee of the troops. Raja Dianidhi 
having died without issue, Man Sing, who, according to the 
family custom, was entitled to succeed, became Raja, and was 
confirmed in his* title * and estate by a sunnttd of Maharaja 
Rugoojee Bhooosla, the Raja of Bcrar. As he had no legitimate 
sons, he, in the year 1205 Umlee, adopted the plaintiff (his nephew) 
as his son, and enjoyed the estate till 1208 Umlee , when Raiu 
Chunder, having c orrupted the sepoys of the family, who were 
under his command, seized upon Raja Man Sing, and put him 
to death, and usurped the Raj and Zemindaree, under the title 
of Ram Chunder Muhunder. On this the pa at ranee of the 
murdered Raja fled with the plaintiff, who was then very young, 
to the Raja of Killali fl indole: and made a representation of 
the case through the agency of the Raja of Kindeapara to 
Rugoojee Boonsla, who immediately granted a sunnud in favour 
of the plaintiff, as .rightful successor to Raja Man Sing, and issued 
a pin wanna to Sudasheo Rai Sahib, the governor of the province, 
directing him to punish the usurper, and put the plaintiff' in 
possession of the est ite. The execution of this order having been 
delayed, the district of Cuttack was ceded by the Raja of Berar 
to the British Government, so that it was never carried into 
effect. In the year 1219 Umlee, the usurper Ram Chunder fell 
sick, and repenting of the murder of Raja Man Sing, determined 
to make the plaintiff all the amends in his power, he therefore 
delivered the dund chhultur (kettle drum and umbrella) and other 
insignia of the Raj, into the bands of Pattoo Soobdee his Dewan, 
with orders to deliver them to the plaintiff', to whom he at the 
same time gave a cliitta oi; letter, declaring that he had no soil 
capable of succeeding him, all Ins sons being illegitimate, and that 
the plaintiff' was the legal heir to the estate, which he said he in- 
tended to resign, and prayed him to come to him without delay. On 
hearing this, Kishen Surun, an illegitimate son of Ram Chunder 
by a female of the barter cast, removed his father by poison, and 
usurped the estate, assuming the title of Raja Kishen Chunder 
Muhunder, put to death the Dewan Pattoo Soobdee, and Rutnacur 
Sri Chun.dun, a relation of the plaintiff, and seized upon the 
property of Dhurup Sing and other bramins, the gooroos and 
purohits of the family; sparing their lives in consideration of 
their being bramins. The plaintiff, who had received the letter, 
had arrived at Manea Bund, when he heard of the usurpation 
of Kishen Surun. He returned to Kindeapara, where be heard 
that the usurper had petitioned the Collector to have his name 
substituted for that of his father. The plaintiff also urged his 
claims in a petition given in through a mokhtar , hut being desired 
to attend in person on the Collector, he came to Cuttack for that 
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purpose ; when he and several of his dependants were put into 1899* 
confinement by Kashi Nath Mullick, the Collector’s Dewan, who — — 
had been highly bribed by the opposite party. After a mock 
investigation, during which what fell from ’ him and his witnesses maunder 
was distortjd by the Dewan, so as to serve his purposes, the hisUen 
name of Kishen Surun was entered in the Collector’s records Chunter • 
as Raja and Zemindar of Killah Dekenal, under his assumed name Bhewaibur 
of Raja Kishen Chunder Muhunder. After several ineffectual 
representations to the Collector and Board ol Revenue, the plaintiff 
presented a memorial to the Governor GeneraL in Council, stating 
the circumstances of his case, and praying jJ6r redress, on which 
he was directed to institute a suit before Uie Superintendent of 
the tributary mehals of Zillah Cuttack, under regulation 11, 1816. 

He' accordingly instituted the present action in order to obtain 
possession of Killah Dekenal, the tribute or peshcush paid thereon 
to Government being 4,780 rupees, 5 anas, 15 gundas, 2 pie, per 
annum , and to recover* from the defendant the sum of 240,219 
rupees, 10 anas, 4 gundas, 2 pie, being the amount of the mesne 
profits from the year 1219 to 1224, Umlee , both inclusive. He 
laid his suit at 24.5,000 rupees. 

The defendant resisted the claim of the plaintiff, 1st, on account 
of the cognizance of the suit being barred, and ‘2nd, from the 
absence of all right on the part of the plaintiff. On the first point 
he observed, that as the cause of action arose priopto the 1 4th of 
October 1803, the cognizance of the suit was barred by the express 
terms of section 4, regulation 11, 1816; and that it was also barred 
bv a former decision of the Governor General in Council, byt 
which his (defendant’s) right had been distinctly recognized, 
and the claim of the plaintiff declared to he unfounded and in- 
admissible. On the second point, he stated, that neither the 
plaintiff nor Man JSing, from whom he deduced his claim on the 
plea of adoption, were connected with the family by blood, they 
being the vsons of Paiks in the employ of the Rajas of Dekenal. 

He denied that adopted sons succeeded to the family estate, and 
stated that, according to the custom of the family, the eldest son 
of the deceased Raja, whether he were the son of a paat ranee , 
a phool beahi or rnahadye ranee , would take the estate, and that 
in default of sons, it would go to the next of kin. In order to 
illustrate his right to the estate, he gave the following account of 
the family : # t 

Raja Koonj Beharee had three sons: viz. 1st, Baja Birj Beharee 
who succeeded him: 2nd, Dhunec Mutgunge Sing; and 3d, Pur- 
ftotum Bidheadhur. Raja Birj Bcl.ivee had no sons by his paat 
or first ranee , but left two sons named t)umodur Bhowurbtor Rai, 
and Diamdhi Chuttra. by a mahadye ranc%:JH aja Dumodur Bho- 
wurbur Rai succeeded bis father, and dying without issue, was 
succeeded by bis brother Diamdhi, who also died without leaving 
a son. On this the ruling power considering Terlochun Sing the 
son of Dhunee Mutgunge, next heir to the estate, put him in pos- 
session. and installed him on the musnurf, under the title of Raja 
Terlochun Muhunder Buhadoor. He held the estate for forty-five 
years, when he died, leaving two sons, viz. Diamdhi by his paat 
ranee , and Ram Chunder by a phool beahi ranee . Diamdhi suc- 
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16 ceeded his father by the title of Raja Diamdhi Muhunder Buhadoor, 

- — and dying without issue in the year 1207 Umlee, six years after 

Raja Sham his accession, was succeeded by his half-brother, Ram Chunder, 
Soonder the father of the defendant, who was confirmed by the ruling 
v KlsheiT P ower » Maha Raja Rugoojee Bhoonsla. He had possession of the 
Chund/sr estate when the province was ceded to the British Government, and 
Bhowurbur he retained it till his death, which occurred in 1208 Umlee , when 
Hu* the defendant* his eldest son, succeeded to the estate, and was 
. , acknowledged by the ruling authorities; his name having, on the 
death of his father, been entered in the books of the Collectors 
office as Raja and Zemindar of Killah Dekenal. With regard t> 
the death of Man Sing, he stated, that on the death of his uncle Raja 
Diamdhi, Man Sing and others conspired to destroy his father, 
and seize the estate, but that his father receiving timely warning, 
represented the case to Ulkajee Sookdeo (who, the defendant 
stated, was then governor of the country under Ruglioojee 
Bhoonsla ; and notSudasheo Rao, as affirmed by the plaintiff), who 
sent his own body guard, and seized the conspirators, and put them 
to death for their crimes. He affirmed, that the story of the death- 
bed repentance of his father, the bequest by him of the estate to 
the plaintiff, and the other facts connected therewith, to be a gross 
fabrication ; inasmuch as no guilt could attach to Ram Chunder on 
account of the death of Man Sing, the latter having been executed 
by the ruling p^wer on account of his crimes, and that he was, for 
some time before his death, in such a state of weakness both of 
mind and body as to be unable to make a legal bequest of his 
»property. 

The plaintiff in his reply pleaded that the fact of the bequest of 
the property made in his favour by Ram Chunder at a period 
subsequent to the date fixed for the cognizance of suits by section 
4, regulation 11, 1816, and his frequent applications to the ruling 
power for redress, rendered his claim cognizable. The remainder 
of his reply consisted merely of denials of the facts alleged by the 
defendant, and assertions of the truth of what he himself affirmed. 

The plaintiff named several witnesses to prove the facts alleged by 
him, and filed the following documents in support of his claim: A 
letter written in the Ooreea language and character, on the leaf of 
the Taur tree, purporting to be written by Raja Ram Chunder to 
the plaintiff, stating that his son Kishen Surun, being illegitimate, 
was incapable of succeeding to th$ estate, and praying him to 
come and take possession thereof; and acknowledging that the 
murder of Raja Man, Sing and usurpation of the Raj, lay heavy 
on his mind. This document was dated the 10th of Assin 1219, 
Umlee . A list of the family property, also written on the leaf of the 
Taur tree in the Oo v e^a language and character, stated by the 
plaintiff to have been sent to him by Raja Ram Chunder with the 
letter : A sunnud in the Mahratta language and character, pur- 
porting to be an acknowledgment on the part of Maharaja Rugoo- 
jee Bhoonsla, the Raja of Berar, of the validity of the plaintiff* s 
tight to the estate in succession to Raja Man Sing, granted on an 
application of the plaintiff's mother. This document bears two 
octangular seals, one large and the other small, the impressions of 
which are illegible, and is dated 12'th of Rubbee-ool-Akhir 1199, 
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«ra unknown. A copy of 25 interrogatories put by the Super- 
intendant on a former occasion, to the Rajas of the tributary 
mehals of Cuttack, regarding matters of succession, marriage, &c. 
according to the established custom of their fam lies, with the 
answers of the Rajas. From' the replies of the Rajas it appeared 
they had stated unanimously, that on the death of a Raja, his eldest 
son, whether born of the first or any other Ranee, would succeed 
to the estate, and that in default of sons, the brother or next of 
kin would succeed the deceased Raja ; that the son of a kuneezox 
kusbee was not entitled to the estate, though instances had occurred 
under the Government of the Mahrattas, in y^iieh # the regular line 
of* succession had been brokeh through, andJtuneez-zadas had, by 
distributing money among the paiks and other servants of the 
family, got possession of the zeunudaree: and that the widows of 
the deceased Raja, who survived him, and his .younger sons and 
brothers, were entitled, to receive maintenance from the Raja* 
A memorial presented by the plaintiff* to the Governor General in 
Council, containing a statement of Ins case, and a prayer for 
redress; with an order permitting him to sue the defeuduut under 
regulation 11, 1816. 

The defendant filed the following documents t Copy of a letter 
from the Chief Secretary of Government to the Board of Revenue, 
dated 26th of November 1812, stating that the Governor General 
in Council, after perusing the evideuce laid before him, was of 
opinion that the present occupant of Dekenai (the defendant), 
whose father had possession of the estate prior to the cession of 
the province, should be maintained in possession, and that the* 
claim of the plaintiff to the estate was unfounded and inadmissible : 
Copy of a letter from the Secretary of t e Board of Revenue to the 
Collector of Cuttack (W. Trower) dated 4th of December 18J2, 
transmitting copy of the preceding letter, and dnecting him to 
conclude the necessary arrangement with the defendant for the 
tribute of Dekenai : Copy of a roobuknree of the Collector of 
Cuttack (W. Trower) ordering, under the authority of* the above 
letters, that the name of the defendant should be substituted in 
the books as Ruja and Zemindar of. Dekenai, in lieu of his father's, 
and that he should pay to Government annually the sum of 
4,780 rupees, 5 anas, 15 gundas, and 2 cowries, the tribute 
assessed on the estate : Copy of a roobukaree of J. Richardson 
and W. E. Y\ ard, Commissioners, dated 27tb of January 1814, 
held in an action brought b^ the present plaintiff' against the 
defendant in this case for posst 'ion of the zemindaree of 
Dekenai, dismissing the claim of tic plaintiff’ on the ground of 
the question of right having been already decided in favour of 
the defendant. • • 

The plaintiff named several witnesses to prove the facts 
urged by him in support of the claim. As several of them were 
Rajas of the tributary mehals , the Superintendant did not think 
it proper to summon them to give evidence in person, but issued 
purwannas directing them to give written answers to certain in? 
terrogatorie*. 

The Raja of Kindeapara stated in his answer, that the plaintiff 
and Raja Man Sing were of the Dekena^ family; that Man Sing; 
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1825. adopted the plaintiff, and was murdered by Ram Chunder, who 
- usurped the estate : that the defendant was the son of the usurper 

Baja Sham by a female of the barber cast, and that the Rajas of the other 
Soonder Killahs would not associate with him on that account : that 
v. RisherT kuneez-zadas were not entitled to succeed to the tributary estates, 
Chunder and that a phool-beahi ranee was esteemed in a little higher light 
Bhowurbur than a kuneez or concubine. These assertions were corroborated, 
Rai * though not unanimously, by the Rajas of Killahs Bankey, Nur- 
singpoor, Burombah, Sokindeh, Talcher, and Runpoor. The Raja 
of Kindeapara corroborated the statement of the plaintiif with 
regard to the f>equefet of Ham Chunder in his favour, and the 
other facts connected therewith. " 

The defendant rested his claim to the estate on the former 
decisions passed in his favour. He objected to the evidence of 
the Rajas of the Killahs abovementioned being received, as they 
had not been sworn to the truth of their depositions, and were 
personally hostile to him, and prayed the Superintendant, if he 
thought fit to proceed in the investigation, notwithstanding the 
former decision, would depute a mohurrir to re-examine them on 
oath in the presence of the mokhtars of both parties. 

The original defendant having demised at this stage of the 
proceedings, the plaintiff, stating himself to be the only surviving 
heir of the family, prayed that he might be put in possession of 
the estate; or that it might be attached by the Collector till the 
final decision of the suit, in order to prevent evil-disposed persons 
injuring the property. A counter-petition was filed by Sham 
•Sounder Muhuuder, who stated, that on the death of the original 
defendant, he, the half-brother by the father of the deceased, had 
become Raja, with the consent of his widows, and prayed that his 
name might be substituted for that of the deceased. The Super- 
intendant directed the Collector to continue the name of the 
deceased in his books, and receive the tribute assessed on the 
estate till further orders from Sham Soonder, the occupant thereof. 
He, at the same time, called upon Sham Soouder to appear in 
person before him and establish his relationship to the deceased ; 
but on his failing to d b so on the plea of sickness, he proceeded 
to try the case in his absence. 

On consideration of all the facts stated by the plaintiff, and the 
documents and evidence adduced by him in support of his claim, 
the Superintendant. -was of opinion that the plaintiffs right to the 
estate was clear and unimpeachable, and that the claim of Kishen 
Chunder Muhunder, the deceased defendant, being founded on his 
forcible usurpation of the estate, on the death of Ram Chunder, 
was untenable. He did not therefore consider it necessary to 
take evidence of the relationship of Sham Soonder, but passed a 
judgment in favour of the plaintiff' on the 3rd of May 1823, award- 
ing to him possession of the Raj and Zemindaree of Dekenal. 
The costs were charged to Sham Soonder. 

The appellant, having proved himself to be the brother and 
next heir to the deceased defendant, appealed from the decision 
of the Superintendant to the Court of Sudder Dewanny Adawlut, 
where the appeal was admitted under section 1 1 , regulation 11, 
1816. He pleaded that the claim of the plaintiff had not been 
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established by legal evidence, as the witnesses were not examined 1815. 
either on their oath, or on hulufnamas , or in the presence of the — ■■ . 

vakeels or mokhiars ; that the Rajas who had given evidence in Raja Sham 
this irregular manner were hostile to him and his deceased brother : Soonder 
that the letter on which the respondent founded bis riaht had 
been prepared subsequently to the former decision, or it would ^;ji ul ^| cr • 
have been alluded to, and produced by lmn in proof of his claim, Rhowurbur 
which a reference to the proceedings would shew was not done : Rai. 
and that in short the claim of the respondent was not proved by 
the investigation made by the Superintendant, and was barred by 
the former decision passed by the Governor general in Council in 
favour of his brother. • # 9 

The respondent urged no new pleas. With regasd to the letter, 
he asserted, that he did not produce it befoie the Collector, because 
he perceived that Kashi Nath Mullick, the Collector’s Uewan, had 
been bribed by the opposite party, and feared that he would destroy 
it. He also asserted tliat the appellant had no right to carry on 
the appeal, as he was not a legitimate brother of the deceased 
defendant, and that the witnesses whom he had brought forward 
to pro\e himself his heir, were his private servauts, and had given 
false evidence in his favour. 

Alter mature deliberation on the case, the Court (present J. 

H. Harington and C. Smith) observed, that there were two 
periods at which the cause of action might be held to originate; 
viz. the death of Man Sing and the occupancy of the estate 
by Ram (bunder; and 2ndlv, the time of writing the letter, viz. 
in Assin 1*219 Umlec, With regard to the said document aiyl 
the bequest of the property therein contained, the Court observed 
that the date of the document did not airree with the date assigned 
to that transaction in other papers relating to the case: that the 
respondent did not produce this document, or even mention the 
existence thereof, while the case was undergoing an investigation 
before the Collector, in A. D. 1812, though it may be supposed 
that he would have brought forward the strongest proof in his 
power in support of his claim : and that it was almost incredible 
that Raja Ram Chunder should have •confessed himself to be, 
and held himself up to the eyes of the world, as a murderer and 
usurper, as he is stated to have done; and thajt this fact could 
not he believed, or the letter received as a legal document, unless 
supported by the most positive ant 1 unimpeachable evidence. 

i lie Court accordingly rejee ed the letter as a fabrication, so 
that the only ground on which t! ' -respondent could now rest his 
claim was in right of succession o Raja Man Sing ; as however 
Raja Ram Chunder had possession of the estate of Dekenal at 
the time of the cession of the district yf •Cuttack to the British 
Government, and for nine years after, the cognizance of his claim 
was barred by section 4, regulation 11, 1816 ; the Court therefore 
passed a final judgment on the 22nd of March 1826, reversing and 
annulling the decree of the Superintendant of the tributary 
mehalsi and dismissed the claim of the respondent with costs. 
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1825 . MUZUFFER ALI KHAN, (for himself, and as guardian of 
■ Ameer Au Kuan and Furzund Ali Khan, minor sons of 

Mar. 22ad. Himmut Ali Khan, his deceased brother), Appellant, 

. versus 

• . FAKEER CHAND, SHEO BUKSH, HDRREE LAL and 

SHEIKH WULLEE MOOHUMMUD, Respondents. 

• 

C^im to THE original suit was instituted in the Provincial Court of 
the award ^ atna » on ^e l^th.of July 1817, by Mozuffer Ali Khan and 
©fartofra- Himmut Ali Kh^n, ^recover from the respondents possession of 
tors after a -30 beegas, 6 biswas -of land, situate in the villages of Sandoo- 
ailence of koor, Tunria, fthattapokur, and Nundpallee, pergunna Puchlafkha, 
ten^eare ^illah Sarun, containing fruit trees, and to recover the mesne 1 
888 # profits thereof froni 1215 to 1224 F. S., laying their action at 
7,001 rupees, 14 anas, 6 pie, being three veajs produce of the land, 
the value of the trees and the amount of the mesne profits claimed. 

. The Fourth Judge of the Provincial Court of Patna (W. M. 
Fleming) observed, that it appeared from the proceedings- 
and documents filed by the parties, that a dispute having arisen 
respecting the boundaries of the lands of the parties, which were 
adjoining, Sheikh Abdool Ali, the mokhtar of the plaintiffs, agreed 
to submit the decision of the case to arbitration, and that four 
arbitrators having been appointed, gave their award on the 1st of 
December 1807, by which it appeared that the contested land 
belonged to the defendants Fakeer Chund, Sheo Buksh and 
Hurree Lai (who defended the suit, Sheikh Wullee Moohummud, 
from whom the other defendants acquired the land by purchase, 
not appearing to defend the suit, though duly summoned); that 
the plaintiffs made no mention of the arbitration in their petition 
of plaint, but in their reply to the answer of the defendants denied 
that Sheikh Abdool Ali had any power to submit the dispute to 
arbitration, and wished to call witnesses to set aside the award ; 
and that he also prayed that the lands of the defendants might be 
measured in order to ascertain whether or not they had possession, 
in addition to their own tands, of the land or any part of the 
land belonging to them (plaintiffs.) 

HefMr. Fleming) was of opinion, that the measurement of the 
land of the defendants would not prove the right of the plaintiffs to 
the land claimed by them, as villages, were, on measurement, fre- 
quently found to contain a larger portibn of land than was entered 
in their rukbas : and that ft was now too late for them to object to the 
award of the arbitrators, as Jhe defendants had had undisturbed 
possession of the land claimed by the plaintiffs from the date 
of the award to the date pf the institution of the suit, a period 
• of upwards of ten years : and that as they had failed, immediately 
on being dispossessed, to institute a suit under regulation 49, 
1793, and to appeal from the award of the arbitrators within 
the period allowed by the regulations, their neglect was a bar 
to their appeal from the said award, and to their claim for pos- 
session of the land in question. He therefore dismissed the claim 
with costs on the 2nd of August 1821. 

Himmut Ali Khan having demised, Muzuffer Ali Khan, hie 
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brother, appealed from this decision on his own behalf and as 1825. 

guardian of the minor sons of his brother. His chief grounds 

for appealing were his denial that Sheikh Abdool Ali was autho- Muzuffer 
rized to submit the dispute to arbitration, and other pleas im- A, * K kan 
peaching the award of the arbitrators, which had not been Fakeer* 
investigated in the Provincial Court. He also pleaded, that he Ch and ’and 
and his brother had been induced to delay the institution of this othess. 
suit by the hopes given them by the opposite party of an amicable 
adjustment of the dispute. 

The appeal was taken up by the Second Judge (C. Smith). He 
was of opinion that the plea of the appellan^’, that he had been 
induced to delay the institution of this suit bysthe hopes held 
out by the respondents of an amicable adjustment of the dispute, 
was unworthy of credit; as it was not to be believed, that a 
person ousted from his lauds should trust to the justice of the 
person who ousted him, to regain possession; and as it appeared 
from the appellant’s own shewing, that although he was ousted in 
Ughun 1215 F. S., he instituted no action to recover possession 
of his lands, or to set aside the award of the arbitrators till the 
month of Sawun 1224 F. S., being a period of upwards of ten years, 
his right of action was barred. He therefore passed a judgment 
on the 2*2nd of March 1825, confirming the decision of the 
Provincial Court of Patna and dismissed the appeal with costs. 


RAM JYE GOSAIN, the WIDOWS of Ram Moiiun Gosain, 1825. 

deceased, and MUSSUMMAUT KOROONA M YE, Appellants, * 

versus Mar. 31st. 

MUSSUMMAUT RAM RANEE DIBEA, Respondent. 


THE following genealogical table will elucidate the case: 
DOORGA RAM GOSAIN : 

A 


Byjnath 
Gosain 
died leav- 
ing a wi- 
dow, A- 
nundMve, 


Ram Chund 
Gosain, 

Jugunnath 
Gosain died 
leaving a 
widow, 
Rutun Mu- 
nee, who is 


Seeta Nath 
Gosain, 


Bislien Nath 
Gosain. 


Kishen 

Gosain. 


Mussum 

maut Ko 1 , . 

roona Mye, feu * 1 ;it. 
claimant, 


Ram Jye 
Gosain, de- 


Ram Mohun 
Gosain, defendant. 


— Ram Lochun Banorjea * 

who is dead. dead. died, leaving his wido^g • 

Ram Ranee Dibea, plaintiff. 

Ram Ranee Dibea instituted this suit in the* Zillah Court of 
the Suburbs of Calcutta on the 26th of June 1813, to recover 
from Ram Jye Gosain and Ram Mohun Gosain possession of 22 
beegas, J4 biswas of birmooter land in mouza Balee, pergunna 
Boroo, together with the mesne profits thereof from 121 1 to 1219 
B. S. t laying her action at 525 rupees, 2 anas. She stated, that 
on the death of Doorga Ram Gosain, the maternal great-grand- 


The wi- # 
dow of a 
sister’s son 
(on whom 
the estate 
had devolv- 
ed) takes 
the estate 
according 
to the Hin- 
doo law to 
the exclu- 
sion of the 
sister her- 
self* 
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18 « 5 . father of Ram Lochun Banoorjea her husband, Ram Chund Go- 
. ga j n ^ jjjg e |(] es t SO n, took a four ana share of his property, consist- 
C osai/and ^ beegas, 5 biswas of birmooter land in the village in 

others, v, question, which share devolved on her husband on the death of 
Museum- Byjnath Gosain, and Jugunnath Gosain, his maternal uncles and 
inautKam their widows; that he sold 2 beegas, 1 1 biswas thereof, and died 
^ance Di- j n Q\ ie yi ]211 B. S., when the defendants took possession of the 
remainder of his share, 22 beegas, 14 biswas. She therefore in- 
stituted this suit to recover possession of the said land and the 
• * mesne profits. 

Mussummaut Koiy>ona Mye, the mother-in-law of the plaintiff, 
claimed the praperty'in question as Jhe estate of her father Ram 
Chund Gosain, whictt came into her possession by the deqth of 
her brothers and their widows; and stated that the defendants, on 
the death of her son Ram Lochun Banorjea, took advantage of 
her unprotected state and dispossessed her from the said property, 
with the exception of her dwelling-house ; that she appointed Kaia 
Chand Mokerjee, the father of the plaiutiff, her son’s widow, her 
mokhtar , to sue them for the recovery thereof; but that he had 
fraudulently instituted this action in the name and on behalf of 
his daughter. Ram Mohuu Gosain did not appear to defend the 
suit. 

Ram Jye Gosain answered to the plaint: he stated, that after the 
death of Byjnath Gosain, his brother Jugunnath Gosain, and his 
widow Rutna Mu nee and Anund Mye, the widow of Byjnath con- 
stituted himself and his brother her heirs ; and that they in 
conformity with a dying request of Jugunnath, gave to Koroona 
IVlye, the full sister of Jugunnath Gosain and mother-in-law of the 
plaintiff, 3 beegas of rent free land for her support ; after which 
neither she nor the plaintiff, who was a childless widow, were en- 
titled to any share in the inheritance. 

At a subsequent stage of the proceedings the plaintiff filed a 
deed executed by Ram Jye Gosain on behalf of himself, and his 
brother, acknowledging the plaintiff ’s right to the land in question 
as heir of her husband. 

The Acting Register of the Zillah Court was of opinion, that it 
was proved that the property in question was the estate of Ram 
Chund Gosain, the maternal grandfather of the husband of the plain- 
tiff. In order to*ascertain how the estate of Ram Chund Gosain 
would devolve, according to the Hindoo law, he took a vyuvu&tha 
from the pundit of th*e Provincial Coflrt, which being submitted to 
the pundits of the Sudder Dewanny Adawlut, at the instance of 
Koroona Mye, was confirmed by them. It was in substance as 
follows, “ if there be neither a son, a son’s son, a son’s grandson by 
a son, nor a daughter’s son, and if the daughter of the original 
proprietor be still alive? the property will devolve on the widow 
of the daughter’s son, and not on the daughter herself.” In confor- 
mity with this vyuvustha he passed judgment in favour of the 
plaintiff, on the 1st of August 1816, awarding to her possession 
of the land claimed, and the sum of 2 55 rupees, 6 anas, mesne 
profits received by them from the said land during the period it 
had remained in their possession. The costs of suit were charged 
jto the defendant, with the exception of the fee of the vakeels of 
Koroona Mye, which she vas directed to discharge. 
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The defendants appealed from this decision to the Provincial *M5. 

Court of Calcutta, and Ram iVJohun Gosain dying, his widow — ■ * 

carried on the appeal in his place. Mussummaut Koroona Mye Ram Jye 
also appealed from the decision. Jj 08ftin » v * 

The Second and Third Judges of the Provincial Court (C. T. 

Sealy and A. B. Tod) for the reasons given in their decree, were Ran$e Dii 
of opinion that the decision of the Officiating Zillah Register was bea. 
perfectly just, and accordingly confirmed it (on the 10th of De- 
cember 1821,) and further provided that the respondent should 
receive from Ramjye Gosain, and the heirs of his brother, mesne 
profits in addition to the sum awarded by th* Zillah decree, until 
she was actually put in possession of the land, aft the rate of 28 
rupees, 6 anas, 8 gundaspe?- annum. The costs in.the Provincial 
Court were charged to the appellants. 

They being still dissatisfied, a special appeal was admitted by 
the Sudder Dewanny Adawlut, on their motion ,*for the purpose of 
further consideration of the Hindoo law as applicable to the case. 

On mature deliberation, however, of the whole of the proceedings, 
the Court (present C. Smith) saw no reason to alter the decisions 
of the Zillah and Provincial Courts, and accordingly confirmed 
them and dismissed the appeal with costs on the 3 1st of March 
1825. 


MOOHUMMUD AMEENOODEEN and RAM MOHUN «**• 
CHUKERBUTTY, Appellants, 

versus Mar. 31 st. 

MOOHUMMUD KUBEEROODEEN, Respondent. 

THIS action was instituted on the 4th of September 1819, in 
the Provincial Court of Dacca by the appellants, in order to ^hidA * 
recover from the respondent possession of a 5 ana, 6 gtinda, 2 Moosul- 
cowrie, 2 krant share of pergunna Umberabad, a malgoozaree maun 
mehal , and a similar share of certain rent-free mudud-mash |® maIe 
villages, situated in pergunna Umberabad, and other pergunnas of the whole 
the district of Tippera, and a pension payable from the Collector’s of her pro- 
office, being the property left by Svfoonissa, uhder a will executed perty to a 
by her, whereby she bequeathed the whole property, real and 
personal, to Ameenoodeen Khan, . tfd appointed Ram Mohun trix having 
Chukerbutty executor. • . no heirs, * 

From the statement of the plaintiffs it appears, that Khyroonissa, the legatee 
one of the wives of the late Kazee Zuheerftodeen, inherited from t0 ® k th ® 
her father a third share of pergunna Umberabad, and that she ° ier 
succeeded to one-third share of the mudud-mash villages left Had she 
by her husband, in right of her son Buderoodeen, whom she left object- 
survived ; that Buderoodeen left a son Kummuroodeen, who died “g heirs, 
at the age of eight or nine years : that Khyroonissa, being child- “ 
less, made over the whole of her property to Syfoonissa, widow perty would 
of Buderoodeen, and mother of Kummuroodeen, on the 22nd have gone 
VOL. iv, h • 
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1615. of Sawun 1203 B. S., executing two separate deeds of gift ; one 

for the malgoozaree , and the other for the rent-free estates and 

to them, the pension, which deeds were duly registered in the Zillah Court 

and one- of Tippera : that Syfoonissa had possession of the property till 

G,r he »i®r death = that she, on the death of her son, being childless, 
A Hindoo tu °k Ameenoodeen Khan, who was then but four years old, 

wan a}>- into her house and educated him as her son ; and some time before 

pointed ox- [, er death, on the 15th Phagoon 1223 B. S., executed a will, 
ecutortoOie bequeathing to him the whole of her property, real and personal, 
law officers a,| d appointed Ram Mohun Chukerbutty, who had managed the 
of the Sud- estate as yomashta ^luring the time of her mother-in-law and 
der l)e- herself, executor of her will, and, manager of the estate for 
Adawlut Ameenoodeen Khan :*thut on the death of Syfoonis&a in Bhadoon 
declared 1*^-4 B S,, the plaintiffs had possession of the property, till the 
that tho defendant, the son of a half brother of the husband of the de- 
cpzet might ceased, presented *d petition to the Collector claiming the property, 
him but on ^ ie Collector, alter a summary enquiry, entered his 

that till j-e (defendant’s) name in the records of his office as proprietor, 
gularly and this order being confirmed by the Judge, possession of the 
displaced, whole property left bv Syfoonissa was delivered over to the de- 
ofhis offi 0 feadant: that after appeals had been preferred to the Provincial 
cial acts Court and Sudder Dewannv Adawlut, the latter Court confirmed 
ar© valid, the Judge's order, leaving the party out of possession to institute 
a regular suit under the provisions of regulation 5, 1799, for the 
adjustment of their claims. The plaintiffs accordingly instituted 
the present action for the recovery of the landed property and 
the pension (leaving the personal property for another suit), 
'laving their action at three years produce of one-third share of 
pergunna Umberabad and its dependencies, Rg p c 

paying annually to Government, the sum 

of 1,942. 11. 2. 2 5,828 1 7 2 

Eighteen years produce of the rent-free lands 

producing an annual sum of 842. 8. 0 0 17,165 0 0 0 

A pension payable by the Collector amounting 
to per annum 1,966 10 13 1 


Making the sum total' of Sa. Rs. 24,959 12 0 3 

The defendant denied that Syfoonissa either had a right to 
bequeath, or that, she did bequeath the property in question to 
Ameenoodeen Khan. He stated that his grandfather, Kazee 
Zuheeroodeen, who possessed the mudud-mash villages, had three 
sons by different wives, viz Wasiloodeen, the father of the de- 
fendant, Ufsuroodeen &nd Buderoodeen, who each took one-third 
of his property ; that on the death of Buderoodeen, Klnroonissa, 
his mother, took his share of the mudud-masli villages, and had 
possession of one-tlfird of pergunna Umbefadad, to which she 
had succeeded^ in right of succession to her father : that she, 
after her son’s death, made over the whole of her estates by a 
deed of gift dated 28th of Sawun 1 192, B. S., to Kummuroodeen 
her grandson, and gave him possession, causing his name to be 
used in the mofussil and at the sudder station, as prbprietor 
of the estates : that the gift was irrevocable under the Moohum- 
taudan law, and on the death of the donee, hie father's relations 
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were entitled to the estates as his heirs, and that his (defendant’s) 18*5' 
father actually did receive a portion of the produce of the estate : 
that Khvrooiiissa having once relinquished the property* had no Moohum- 
further controul over it, so that the second gift thereof to Svfoo- mu ** Araee- 
nissa was invalid ; that he, as successor to his deceased father, Khan ^id 
was heir to the property, and that Ameenoodeen being a stranger another, w 
had no claim to the property, either by inheritance or by right Moohum- 
of adoption, which is not recognized by the Moohumniudan law mud Ku- 
With regard to the will, he stated that it had been forged after 5601,00 een# 
the death of Syfoonissa, by Ham Mohun Chukerbutiy, who had 
the seals of Syfoonissa in his possession : t that Ram Mohun 
Chukerbutty, in the first instance presented to the t>olie*tor a 
tumleeknamcLi dated 23d of Phayoon 1223 B* S., under which he 
claimed the property for Ameenoodeen ; hut that being returned 
to him, he prepared the will, under which the plaintiffs now claim 
the property. He objected to the validity of thre will, as having 
been attested only bj persons oflow rank in society, whereas, had 
Syfoonissa really executed it during her lifetime, site would have 
had it attested by respectable persons of her own rank, and he 
urged the fact of a Hindoo being appointed executor to the will of a 
Mooslim as a good reason for setting it aside. He stated that 
the plaintiffs, in order to save the price of stamp paper, had rated 
the lakhiraj land too low : that the annual produce thereof was 
]/>, 000 rupees, eighteen yea s produce of which, 27,000 rupees, 

would make the sum total of the claim upwards of $4,000 rupees, 
for which stamp paper value 7.50 rupees should be used, instead 
of paper value 500 rupees, on which the plaint was written. 

'fhe plaintiffs, in then rejoinder, declared that they had rated * 
the produce of the lakhiraj land as thev found it, and filed a copy 
of a security bond furnished by the defendant, when he obtained 
possession of the said lakhiraj land, wherein the annual produce 
thereof was estimated at 825 rupees, being even Jess than they 
had rated it at. They denied the previous gift of the property 
by Khvrooiiissa to Kummuroodeen, and urged the following 
reasons for presuming that the gift had never been made ; that 
Khvroonissa and Syfoonissa in succession had undisturbed pos- 
session of the propel ty for a period of upwards of thirty years 
after the alleged date of the gift : that none of the heirs of 
Kummuroodeen claimed the property in question,* during that 
period, in right of succession to him, and that Ufsuroodeen in- 
stituting a suit against Syfoonissa for the recovery of the property 
in question, claimed it as the estate of Khyroonissa, and on the 
death of Syfoonissa the defere nt claimed 1 he same property, 
and obtained an order for the entry of his jiame in the Collector's 
books as heir to her; neither of them claiming it in riglit of 
inheritance from Kummuroodeen. They stated that Ameenoodeen 
did not pretend to a right to the property by inheritance or 
adoption, but under a will, which it would be proved had been 
dulv executed, and respectably witnessed ; and that they men- 
tioned the fact of his adoption merely for the purpose of account- 
ing for Syfoonissa having left her property to him, who was not 
connected with her by blood. They denied that Ram Mohun 
Chukerbutty had ever filed a tumleekmma before the Collector ; 
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stating that he invariably claimed the property under the trill, 
the purport of which might have been overlooked, and the deed 
erroneously called a tumleeknama ; and urged that the fact of a 
Hindoo being executor did not affect the validity of the will. 

A person named Ushrufoodeen, who stated himself to be the 
grandson of Ufsuroodeen, the half-brother of Buderoodeen, 
put in a claim to a moiety of the property in question, which 
having been legally vested in Kummuroodeen by the deed of 
gift, executed* in his favour by his grandmother, became on his 
death the rightful inheritance of his uncles, Wasiloodeen and 
Ufsuroodeen, who survived him: and he, the grandson of the 
latter, and the«defendant, the son of the former, were each entitled 
to a moiety thereof. 

The plaintiffs filed several documents in support of their claim, 
which were the following: Copy of a decree of Council, dated the 
24th of November 1777, awarding to Ebadoolla two-thirds, and to 
Khyroonissa one-third of pergunnah Umberabad, the estate of 
their father, and declaring that on the death of the latter, her 
share should go to her son Buderoodeen, to the exclusion of his 
half-brothers, Wasiloodeen and Ufsuroodeen, (the plaintiffs in the 
case), who were declared to have no claim thereto. Copy of a 
purwanna issued by the Collector of the district, under dates the 
3d of October 1788, (20th Assun 1795, B. S.) for the separation 
of the said share of Khyroonissa, from the share of Ebadoolla. 
Copy of an umul-dustuk uiuler date the 7th of August 1790, (25th 
Sawun 1197, B. S.) issued by the Collector, giving Khyroonissa 
possession of the said share. Copy of a purwanna under date 
the 15th of June 1793, (4th Assar 1200, B. S.) issued by the 
Collector, directing the Mofussil Talookdars to consider Khy- 
roonissa as the Sadder Tulookdar of the said share. The original 
hibehnama executed by Khyroonissa, whereby she granted that 
portion (one-third) of the mudud-mash lands of her husband, 
Kazee Zuheeroodeen, of which she had possession in right of her 
own son Buderoodeen, to Syfoonissa, the widow of the latter, 
and mother of her grandson Kummuroodeen. This deed was 
dated the 22nd Sawun 1203, B. S. (3d of August 1796), and bore 
the attestation of the registry thereof in the Zillah Court of 
Tippera on the 29th of November 1798. The original deed for 
the share of tt pergunna Umberabad, of which Khyroonissa had 
possession, was not forthcoming : the plantiffs stating that the 
defendant obtained possession thereof, together with other papers, 
when the personal property of Syfoonissa was made over to him by 
order of the Judge of the Zillah Court. An original purwanna 
under date the 14th of April 1800 (4th Bysakh 1207, B. S.) issued 
by the Collector, reciting that Khyroonissa had reported her gift 
of her property to 'Syfoonissa, and directing the latter to consider 
herself as the Sadder Malgoozar of one- third of pergunna Umbe- 
rabad, and to pay the revenue assessed thereon to Government. 
Copy of aroobakaree of the Collector, dated 12th of May 1812, 
(31st Bysakh 1219, B. S.) ordering that the name of Syfoonissa 
should be substituted in the records of his office for that of Khy- 
roonissa, under a deed of gift executed by her in favour of the 
said Khyroonissa. Copy of a summary decision of the Zillah 
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Court of Tippera, dated the 14th of September 1812, (31st 1W5. 

Bhadoon 1219, B. S.) in a case wherein Usmutoonissa sued Sy- 
foonissa for possession of the property of Khyroonissa, maintaining Moohum- 
Syfoonissa in possession thereof on the ground of her having had 
possession during the lifetime of Khyroonissa, and leaving the plain- 
tiff and other claimants the option of instituting a regular suit for the another, «i 
establishment of their respective claims. Copy of a petition, under Moofium- 
date 14th Cheyt 1219, B. S. (26th of May 1812) presented to the 
Collector by Syfoonissa, announcing her adoption of Ameenoodeen, eer0 ° # e 
and praying that his name might be entered in his records conjointly 
with her own, as joint proprietor of her estates. The original 
will executed by Syfoonissa, bearing date # the f5th of Phagoon 
1223. B. S. (25th of February 1817), wherefiy she bequeathed the 
whole of her property, real and personal, to Ameenoodeen, whom she 
had brought up from childhood as a son, and appointing Ram 
Mohun Chukerbuttv, who, during the time oT Khyroonissa and 
herself had managed the estate as gomashta , executor of the will, 
and manager as heretofore of the estates, on behalf of Ameenoo* 
deen. They also bled several mofussil ze niudaree papers and other 
documents, to prove that they, on the death of Syfoonissa, had 
possession and collected the rents of her property. 

The defendant, ' in support of his claim, tiled, among others, 
the following documents: A copy (attested by the seal of a 
cazce) of a deed of gift under date the 28th of Sqwun 1 192, B. S. 

(lltli of August 1786), executed by Khyroonissa, whereby she 
granted to her grandson Kummeroodeeri the whole of her pro- 
perty, real and personal. A c<>pv of a copy of a deed of gift, 
under date the 22nd of Sawun 1203, B. S. (3d of August 179f\ 
executed by Khyroonissa, whereby she granted to Syfoonissa, her 
share of pergunnnh Umherabad, which she had previously given to 
her grandson Kummuroodeen. The original appeared to have 
been registered in the Ziilah Court of Tippera on the 25th of 
November 1798. Several mofussil zemindaree and other papers, 
to prove that Kummuroodeen had so' far possession of the estate 
in consequence of the gift, that the collections were made and the 
affairs of the estate conducted in his ijame. A futwa delivered 
by certain razees, declaring 1 that a kafir or infidel cannot be 
executor to the will of a mooslim . 

Several witnesses were examined by both parties in support of 
their respective claims. After the pleadings and documents filed, 
and the depositions of the witnesses had b£en read, the Provincial 
Court considered the following facts proved: that Khyroonissa had 
possession of the landed p» *>erty in question, and made it over by 
a deed of gift to her grande m Kummuroodeen, and that the rents 
thereof were collected in his name: that after his death in 1195, 
or 1196, B. S. Khyroonissa made over *the said property by a 
second deed of gift to Syfoonissa, the widow qf her son Buderoo- 
deen, and mother of her aforesaid grandson ; that from the time of 
the death of Kummuroodeen, Khyroonissa had undisturbed posses* 
sion of the property till possession was given to Syfoonissa, who 
retained It, till her death, and that she executed a will bequeathing 
it to Ameenoodeen the plaintiff. The law officer of the Court was 
required to answer the following questions : 
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1st, Do these circumstances invalidate the gift to Kummuroo- 

~ deen, and was Khyroonissa authorized to grant the same property 

JUoohum- to Syfoonissa? 2nd, supposing the deed of gift executed in favour 
noodeen 66 " Kummuroodeen to be still valid, and Khyroonissa to have had 
Jkham and no authority to make the second gift to Syfoonissa, and the sur- 
a* other, v . living relations of Kummuroodeen to have been Khyroonissa his 
Moohum- grandmother, Syfoonissa his mother, and Wasiloodeen his uncle 
beeroodeen (half-brother °f his father), who, among these three persons, are 
. * entitled to share in his estate, and in what proportions 1 and sup- 

posing Ufsuroodeen, another uncle by half blood of Kummuroodeen, 
to have also survived him, who, among these four persons, would 
take shares in hiS property, and in what proportions ? 

The law officers of the Court gave the following answers : * 

1st, The gift to Kummuroodeen is not affected by the circum- 
stances above stated, and Khyroonissa had no authority to make 
the second gift of the same property to another: for she was a 
relation within the prohibited degree of Kummuroodeen: a pro- 
hibited relation cannot retract a gift, or resume possession of 
property given : nor can a donor retract a gift after the death of 
the donee. Hence the second gift of the property by Khyroonissa, 
to Syfoonissa, and the bequest thereof by the latter to Ameenoo- 
deen, which depends on the validity of the said gift, are both 
invalid. Moreover wusecut, or the act of bequeathing, is tumleek , 
or the establishment of a proprietary right, which has reference to 
a period subsequent to the death of the bequeather, and what 
makes a will obligatory is the use of the word wuseito “ I have 
bequeathed,” in the past tense, or some other word of a similar 
import. The will filed in this case contains no expression which 
can be understood as establishing a proprietary right, or as con- 
veying thesen^e of I have bequeathed/’ so that wuseeut, or the 
act of bequeathing, is not established. 

2nd, If Ufsuroodeen survived Kummuroodeen, the property 
would be divisible into three shares, of which he, Wasiloodeen 
and Syfoonissa would each take one. If he did not survive him, 
Wasiloodeen would take two-thirds, and Syfoonissa one-third of 
the property. 

The Court on this fatwa rejected the claim of the plaintiffs 
wider the will, which was considered invalid, as far as related to 
the property in question, as resting on the invalid gift of Khyroo- 
nissa to Syfoonissa, and dismissed the suit with costs; declaring 
at the same time that Ameenoodeen was at liberty to sue as heir 
of Syfoonissa under the will for possession of any portion of the 
family property of Buderoodeen to which his widow Syfoonissa 
was entitled under a kabeen-nama whereby Buderoodeen made over 
to her the whole of his property in lieu of dower. This do- 
cument was filed in this* case, but as the plaintiffs did not originally 
plead it in support of their claim, the authenticity thereof was 
not enquired into. 

An appeal was preferred from this decision by the plaintiffs to 
the Court of Sudder Dewanny Adawlut. The pleas used by the 
parties in support of their claims were similar to those urged by 
them in the Provincial Court. Previously to deciding the case-, a 
* copy of the will executed by Syfoonissa was laid before the law 
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officers of the Court, with instructions to answer the following *825. 
questions: 1st, was Syfoonissa, whether she had heirs or not, au- ' 

thorized to bequeath the whole of her property by will ? 2nd, is the Moohum- 
appointment by a mooslim , of a person other than a mooslim , as 
executor to his will, correct or not? 3d, if incorrect does it invali- Khan and 
date the will so as to deprive the legatee of his claim to the another, 
property ? 4th, if, by the Moohummudan law, she was not autho- Moohum- • 
rized to alienate by will the whole of her property, what portion “ u “ *. u ' 
of it might she bequeath? and 5th, if she was not authorized to ecro ° een ' 
bequeath the whole, is the will valid as far as relates to that part . . 

which she had power to bequeath, if it contains a bequest of the 
whole ? # 

The following were the anSvvers given by* Svud Hamid Oolla 
Ivazeefool Koozaut, and Abbas Ali and Ghoolam Sodbhan, Moof- 
tces of the Court. Answer to question 1st, If Syfoonissa left no 
heirs, she was at liberty to bequeath the whole .of her property: 
if she had heirs, the bequest of one-third of the property is valid ; 
the validity of the bequest of more than one-third depends on tho 
consent of the heirs of the testatrix. Answer to questions 2nd 
and 3d : though tbe appointment of other than a mooslim as exe- 
cutor to the will of a mooslim is lawful, yet it is incumbent on the 
Kazee to eject himffrom being executor. The reason why the 
appointment, though not perfectly correct, is said to be legal, is 
because his official acts, as executor, are valid, until he be ejected 
by the Kazee. The appointment does not affect the* validity of (he 
will as far as relates to the right of the legatee. Answer to ques- 
tions 4th and 5th: even if Syfoonissa had no authority to bequeath 
more than one-third of her property, which depends on her having • 
been survived by heirs, who have not given their consent to her 
alienation by will of more than one-third thereof, the validity of 
the will is not affected, as far as relates to the bequest of one-third, 
by her having entered therein the bequest of all her property. 

On consideration of all the circumstances of the case, and the 
futiua of their law officers, the Couit (present.!. H. Harington 
and C. Smith) came to the following decision. They were of 
opinion that Khyroonissa never did give her estates to Kummuroo- 
deen ; no original deed of gift being forthcoming, and the copy 
thereof, filed by the respondent, nut being duly authenticated, 
being insufficient to uphold the claim; that in addition to the 
absence of positive proof of the gift, the subsequent facts formed 
strong grounds for the presumption that no.such gift was ever 
made : for had the estate beefi granted and duly made over by 
Khyroonissa to her grandson by a deed of gift, (for which act no 
necessity existed, as he, in the vent of his surviving her, would 
have succeeded to her property as next heir,) the relations # of his 
father, who were his legal heirs, would nqj have refrained from 
claiming his property at his death : they would not have allowed 
the donor, after having given up the property, to Tesume posses- 
sion thereof, which by the Moohummudan law she had no right 
to do, nor would they have failed to come forward, and object, as 
heirs of Kummuroodeen, to the second gift of the property to 
Syfoonissa : That the controul of Khyroonissa over the property 
was unlimited, and her right to alienate it by gift undoubted, and 
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that it was clearly established by evidence that she did make it 
over by deed of gift to Syfoonissa, who had possession till her 
death, so that the property in question must be considered as the 
estate of Syfoonissa : that neither of the parties in the present 
action could maintain a claim thereto as the heirs of Syfoonissa, 
as Ameenoodeen was not connected with her by blood, and Kubee- 
roodeen, being the son of the half-brother of her deceased husband, 
was not entitled to a share in her estate by inheritance, such a 
connection being looked upon in the light of a stranger* that it 
was proved that Syfoonissa had taken Ameenoodeen into her house, 
while he was very young, and had brought him up as her son, and 
being aware that be would not by inheritance take any portion of 
her property after her death, and actuated by a natural partiality 
for a person whom she had always looked upon as a son, executed 
the will in his favour, thereby securing to him possession of her 
property after her decease. As therefore the bequest by Syfoo- 
nissa of the whole of her estate in favour of Ameenoodeen had 
been declared to be valid in the event of none of her heirs appear- 
ing to claim it, and as no heir had made his appearance, the 
Court passed a final judgment on the 30 th of March 1825 , revers- 
ing the decree of the Provincial Court of Dacca, and directing 
that the appellants should be put in possession of the landed 
property left by Syfoonissa, and that the pension formerly paid to 
her should be paid to them. They were informed that they were 
at liberty to sue the respondent for the amount of the mesne pro- 
fits received by him during the time he had possession of the 
property. The costs in both Courts were made payable by the 
respondent. 
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The WIDOWS of Raja Zorawur Sing (paupers), Appellants, 

versus 

KOONWUR PERTEE SING, Respondent. 

THIS action was instituted in the Provincial Court of Calcutta, 
on the 9th of February 1816, by Mussununaut Jhaiioo Kootnari 
and Mussummaut Sahib Koomari, widows of Raja Zorawur Sing, 
deceased, late zemindar of pergunna Jurria, one of the jungle 
estates in the district of the Jungke mehals, to recover possession 
of the said estate from Koonwur Pertee Sing, the brother of the 
deceased. * • 

The’plaintifts stated, that bv the custom of the family of -the ze- 
mindars of pergunna Jurria, and of the other jungle estates, the 
eldest son of the late incumbent takes the whole estate, the other 
sons receiving lands for their support; and that in the event of the 
zemindar leaving no son, his widows take the estate to the 
exclusion of his brothers ; that in conformity witu this custom, 
Ranee Dussoo Munee took the estate of Nowaghur on the death 
of her husbaud. Raja Futteh Sing, elder brother of Raja Mohun 
Sing, father of Ruja’Zorawur Sing, their husband : and that on 
the death of Raja Parusnath, zemindar of the same pergunna, 
his widow, Ranee Sobbha Munee, took his estate, and being 
forcibly dispossessed by Koonwur Pertee Sing, tfie brother of 
the deceased, sued him for the recovery thereof, and obtained 
a decree in her favour in the Ziliah Court (which decree was 
confirmed by the Calcutta Court of Appeal,) under which she 
had possession of the estate. That on the death of Raja Mohun 
Sing, his eldest sou. Raja Zorawur Sing, their husband, took the 
estate of pergunna Jurria, and Koonwur Pertee Sing the defendant, 
and Thakoor Sing, and Ram Sing, toe younger sons of the deceased; 
received lands for their support: that Raja Z#rawur Sing, having 
no children, executed a deed of gift on the 9th of Jeyt 1220, B. S., 
(12t‘i of May 1813) in favour of the plaintiffs, his second and 
third wives, and reported his act to the Judge and Collector 
of the district; that on the death of their huSband, which occurred 
about nine months after, Ranee Surroop Koomari, his senior 
widow, previous to becoming a Suttee (on the 20th *Migk of the 
same year, corresponding with the 1st of February 1 814,) made over 
the estate to them, iu conformity with the krunfn wishes, of their 
dec eased husband, and marked them on tiie foreheads with a teeka 
(or type) in token of investitui >n the presence of many res- 
pectable persons; that after ♦hey hud • performed the fi^nenl 
obsequies of their husband, they reported his death and their 
accession to the estate to the Collector, and fetained possession 
thereof (and paid one instalment of the public .revenue), till 
Koonwur Pertee Sing endeavouied to dispossess them bv force; 
that on their application to the Judge, he proceeded to the spot 
and ordered the attachment of the estate through the Collector; 
that the Judge, after a summary enquiry into the rights of the 
parties, gave the defendant possession of the estate on his fur- 
nishing security, leaving them to institute a regular suit for tho 
recovery of the*r rights, They accordingly instituted the present 
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1825. action for that purpose, laying their suit at 7,214 rupees, 4 anas r 

— ' being three years produce of the estate. They pleaded that their 

Thewi- title was valid under the family custom, and that the deed of 
Kaja Zora* ^ ^ no * create a new r 'gbt, but merely confirmed the family 
,wurSin£, f .. c,,storn » an ^ that regulation 10, 1800, provided for upholding 
Koonwur the customs of succession in the Jungle estates. 

FerteeSing. 1 he defendant pleaded, that according to the family custom, 
on the death of a childless Raja, his eldest surviving brother 
• * would take his estate undivided, to the exclusion of his widows, 

who are entitled only to maintenance from the estate; that the 
same custom,, obtained in the estites of pergunnas Palamow, 
Pachete, and the other Jungle estates; and brought forward 
instances in ’his family wherein the custom had been followed. 
He denied that the estate had ever gone by right of succession to 
a female, the object of the custom being to preserve the estate 
in the family. He stated that the Haqees of Raja Futteh Sing 
and Raja Parusnath took the estates they respectively held in the 
following manner: Raja Futteh, knowing that on his death the 
whole of his estate Would go by inheritance to his nearest, to 
the exclusion of his other heirs, made an arrangement for their 
mutual Mipport ; he separated from the family estate a six ana 
share, whic h lie gave to his brother Koonwur Mendi Sing, and a 
four ana sh ire, which he gave to his uncle Koonwur Bi>heu Sing ; 
and had the>6 shares registered in the Collector’s office in the 
name of those persons, retaining in his own possession the re- 
maining six ana share till his death, when, in consequence of the 
• special agreement, his widow took the said reserved share. When 
Raja Parusm th took the estate of his father, Koonwur Pertee 
Sing his brother, received an assignment of land for his suppoit, 
and by accepting the said assignment, virtually and actually 
resigned his claim to the succession, so that on the death of 
Raja Parusnath his widow, as his next heir, succeeded to his estate. 
He denied that he, as stated by the plaintiffs*, had received an 
assignment of land for his support on the accession of his brother, 
or that his brother executed a deed in favour of the plaintiffs. 
He stated that Raja Mohun Sing, being much dissatisfied with 
the conduct of Zoruwur Sing, Ins elder son, disinherited him, and 
made over tho whole of his estate by a deed of gift regularly 
executed to h.m (defendant) his younger son, and put him in pos- 
session thereof during his own lifetime, and that he managed 
it for the last ten years of his father’s life; that on his death, 
his widow (the mother of the defendant and his brother), previous 
to sacrificing herself with his body, entreated him (defendant) 
for the honour of the family, to allow the zemindaree to be re- 
gistered in the name of his elder brother; and that he, complying 
with her dying request, installed Zorawur Sing as Raja, retaining 
however the management of the estate in his own hands; that 
in thenimth of Assin 1219 B. S., (August, September, 1812) 
Raja Zorawur Sing r in remembrance of former benefits, proclaimed 
]i rn as Ins successor, and put a turban on his head in the 

( )iesence oi many of the neighbouring zemindars, and requested 
iiui to provide for his widows alter his death; and that on his 
death, Rauee Surroop Koomari, his elder widow, having intimated 
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her intention to burn with her husband's corpse, installed him 1825* 

as Raja in the presence of the persons who had assembled on the — 

occasion. He denie i that the plaintiffs had ever possession of The wi- 
the estate, an d asserted that he had the uncontrolled manage- ^ows °f 
inent thereof from the dav on which his father gave him possession 
till it was attached by order of the Judge. Koonwer 

The plaintiffs filed an original hibehnama , or deed of gift, Pertee 
executed in their favour by Raja Zorawur Sing, granting to them 
the whole of his estate, and directing them to supply the defendant - . 

with food and raimeut, dated 9th Jcyt 1220, B. S. (2lstof May 
1813); a pnrmimvi issue I by the Judge of the ZiJIah Court of 
the Jungle wekals % dated 2nd*of August 1 8 143 (19th Sawun 1220 
B. S.), - to Raja Zorawur Sing, acknowledging the Receipt of a 
petition from him, reporting his having granted his estite to the 
plaintiffs, but informing him that he should ha^e reported this 
circumstance to the Collector and not to the Civil Court; and 
several other documents. The defendant filed copies of the * 

depositions of several of the zemindars of the Jungle estates, 
taken by the Judiie on a former occasion, in order to prove the 
custom of his family. Several witnesses we»e named by both 
parties and examined After the whole of the pleadings, do- 
cuments, and depositions of the witnesses had been read, the 
Senior Judge (J. R. Elphinstone), put a question to the pundit 
of his Court, with directions to give an answer ‘according to 
the shaster as current in the Western Provinces, as the family 
of the parties were Rajpoots, who had formerly come from 
the Western Provinces, and performed their religious ceremonies * 
according to the skaster current in those provinces. The answer 
was in the following terms : “If a person dying leave three sons, 
and if his hereditary estate have been taken, according to the 
family custom, by his eldest son, the said eldest son cannot, 
during his lifetime, grant the said estate to his second and third 
wives, to the exclusion of his elder Ranee and two brothers, who 
are still alive. If he have made such a gift, it is not valid, and 
ihe right of inheritance in the said estate is vested on the death 
of the donor in his two brother*.'* • 

After perusing the whole of the proceedings, the Senior Judge 
was of opinion that the plaintiffs had failed to prove that the family 
custom provided for the estate of a childless Raja going to his 
widows, to the exclusion of hjs brothers; or *hat their husband 
did really execute a deed of gift in their favour; observing, at the 
same time, that if the family cu«**«»m were reaUy as stated by them, 
such deed would be superfluous md that ^t was highly improbable 
that he should hare granted his estate to his second and* third 
widows, while his senior widow was aliv^, .without giving any 
reason for omitting her name ; and that the deed was invalid under 
the vyuvustha of the law officer. He observed that? Raja Zorawur 
ISing had stated, in his deposition, taken on a former occasion by 
the Judge of the Zillah Court (a copy of which was filed by the 
defendant), that on the death of a childless Raja, his brother 
would, with the consent of his Ranee, take the estate : and that 
it was proved by the evidence, that the elder Ranee of Raja, 

Zorawur Sing, before she burned with the body of her husband. 
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Hid consent to the defendant taking the estate. He considered 
the right of the defendant to the estate clearly established, and 
passed a decision in his favour, dismissing the claim of the 
plaintiffs ; and ordered that the defendant should supply them with 
food and raiment. 

The plaintiffs being dissatisfied with this decision, appealed to 
the Court of Sudder Dewanny Adawlut in forma pauperis. The ap- 
peal being admitted, they urged the same pleas as they had brought 
forward in the Provincial Court. In order to account for the 
omission in the deed of gift of the name of Ranee Surroop Kooinari, 
they stated, that having formed an intention of not surviving her 
husband, she communicated hev indention to him, so that it was 
unnecessary for him to provide for her, and that he might* have 
feared that if lie secured to her any property, she might have 
been tempted to forego her resolution. They pleaded that the 
deposition of their husband could not be construed into an admis- 
sion of the respondent's right to the estate, and that even if Ranee 
Surroop Koomari did actually give her consent to his accession 
to the estate (which consent they asserted had never been given), 
to make his claim valid, their consent also would be neces- 
sary ; on the plea that the term “ consent of ^he Ranee” presumed 
that there was but one. They also objected to the vyuvustka , 
as having been given according to the law current in Hindoostan, 
whereas the family had resided in Bengal for upwards of two 
centuries, and had conformed to the shaster current in Bengal. 

'I he respondent repeated the pleas before urged in support of 
his claim; and in answer to the new picas brought forward by the 
appellants, he stated, that lie had obtained the consent of the 
paat ranee , or senior widow of his deceased brother, and that her 
consent was sufficient. He objected to the application of the 
Bengal shaster to this case, pleading that the estate was situate in 
a part of the country which had formerly been considered part of 
the Pro\ince of Behar, where the Bengal shaster was not received. 

The case came on before the Second Judge (C. Smith). After 
perusing the whole of the proceedings, he observed, that he was 
satisfied with the proof^adduced by the appellants in support of the 
family custom pleaded by them: that only one instance had been 
adduced in which a brother of the deceased Raja had taken the 
estate : \iz. when on the death of Raja Inder Sing, who left no 
legitimate son, Tej Sing, an illegitimate son, having taken posses- 
sion of the estate, was dispossessed, and slain by Jeswunt Sing, 
the brother of the deceased Raja; and that thete was no proof 
that Jeswunt Sing did not obtain the consent of the Ranees; and 
even if he did not obtain their consent, this appeal to the sword 
could not be brought forward as a precedent in favour of the 
respondents in opposition to the will of the appellants: that on 
the contrary, two instances had occurred in which the Ranees of a 
deceased zemindar had obtained possession of their husband’s 
lands under decisions given against the claim of brothers. He 
was of opinion, that there was ample proof that the appellants were 
entitled to the estate under the family custom, and that the deed of 
gift produced by them was executed in their favour by their hus- 
band: that the pre-existence of the right did not invalidate 
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the deed, nor could the validity thereof be affected by the 
vyuvustha of the law officer of the Provincial Court, inasmuch 
as regulation 10, 1800, provided for the decision of cases of 
disputed succession in the Jungle estates, according to the 
custom of the families, and not by the general rule of the 
Hindoo law: that it was proved by certain proceedings held by 
the Court of Sudder Dewanny Adawlut in A. D. 1813, that a 
misunderstanding existed between RajaZorawur Sipg and the res- 
pondent his brother, the latter attempting (though without success) 
to prove the former to be in a state of mental derangement, so that 
little probability existed of bis having any intention that the res- 
pondent should take his estate after his de^th : that it was clearly 
proved by the evidence of the witnesses named by*the appellants, 
that Ranee Suroop Koomari, before she burned with her husband's 
corpse, maiked the appellants on the forehead with the teeka, 
and though one witness, named by both parties, deposed that she 
also marked the respondent, this did not affect the case; it was not 
in her power to grant the estate away from the appellants, con- 
trary to the wishes of her husband ; nor could both parties partici- 
pate therein, as it was an undivided estate, not subject to partition. 
He considered the pmission of the name of the elder widow of 
Zorawur Sing satisfactorily accounted for by the supposition that 
her husband might have feared that she would retract her intention 
of burning with his body, if she were provided.for at his death. 
On consideration of these circumstances, he recorded his opinion, 
that the decision of the Provincial Court should be reversed, and 
that the appellants should be putin possession of the estate, an<J 
that they should provide for the maintenance of the respondent ; 
and ordered that the suit should lie over for the opinion of another 
Judge. 

The Officiating Chief Judge (J. H. Ilarington), who next took 
up the case, was of opinion on perusal of the documents and 
evidence, that the zemindaree in question was one of those which 
had always been held by the chief male heir, the remaining heirs 
receiving only food and raiment, and that it never had been 
taken by a Ranee or other female. He did not consider the 
evidence sufficient to authenticate the execution of the deed, and 
observed, that the following facts afforded string grounds for 
presuming that the deed was not really executed by him : the esta- 
blished fact of the Raja having been, for ^pme time before his 
death, affected with palsy and incapable of executing a deed : 
the estate having continued in the Cpl lector’s books in the 
Rajas name till the day of t» s’ death ; and the omission of the 
name of the elder Ranee, without an/ cause being assigned for 
such omission. He therefore recorded h is oj^nion that the decision 
of the Provincial Court in favour of the respondent, should be 
confirmed. As this opinion did not agree with that of the Second 
Judge, he ordered that the case should go before a Third Judge. 

The Fifth Judge (W. B. Martin) was of opinion, that it was 
clearly proved that, according to the custom of the family of the 
zemindars of pergunna Jurria, the estate had always gone to the 
chief male heir, to the exclusion of the other members of the family, 
and that the family custom should be upheld, under the provisions 
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of regulation 10, 1800. He therefore, in concurrence with the 
opinion of the Officiating Chief Judge, passed a final decision 
confirming the decision of the Provincial Court, and dismissing 
the appeal with costs, payable by the appellants, in case it should 
appear subsequently that they were, or should become, possessed 
of property. 


MUSSUMMAUT MAHRANEE (Widow) and CHOWLAl 
CHOWDRY,(Son of Gooroo Pershad Chowdry, alias 
Nuttoo Chowdry, deceased), Appellants, 
versus 

BENEE PERSHAD RAI (Son of Sheo Pershad Ciiowdry), 
Respondent, 

Claim to A SUIT was instituted on the 24th of May 1804, in the Zillah 
the moiety Court of Bhaugulpoor, by the appellants, the -vidow and son of 
in ZUlah ate Gooroo Pershad Chowdry, against Beuee Pershad Rai, son of 
Bhaugul- Sheo Pershad Chowdry and Roop Narain, serberakar , appointid 
poordis- to the charge of the estate by the Court of Wards, to obtain pos- 
allowed, on session of a moiety of talook Soondbehari, talook Suleeinp or, 
theestate ^ c - s ‘ tuate ^ * n Tuppa Dakhil Koorij, Zillah Bhaugulpoor, the 
had always e? tate of Roodermun Chowdry, the father of Sheo Pershad and 
devolved on Gooroo Pershad. The claim was resisted by the defendants on 
the eldest the plea that the estate had invariably descended entire to the 
nearest eldest >0 n, and that Sheodial, son of Joogul Chowdry, brother of 
heir of the Roodermun, having formerly sued Sheo Pershad for a moiety of 
deceased the estate, a decree was passed by the Court of Sudder Dewanny 
proprietor, Adawlut, on the 2 1st of February 1793, awarding the entire 
helrTbein estUe to Sheo Pershad, and directing him to supply his brother 
entitled 1 S Gooroo Pershad, and the claimant Sheodial, with food and 
merely to raiment. The Acting ZiKah Judge (J. W. Laing) considered the 
food and cognizance of the suit barred by the said decree, and accordingly 
raiment dismissed the claim on the 10th of June 1807. This decision was 
estate. * confirmed on the 16lh of January 1809, by the Provincial Court of 
Moorshedabad (present J. Pattle, Senior Judge, and-E. 1/Estrange, 
Third Judge). An appeal having beert preferred from these deci- 
sions to the Sudder Dewanny Adawlut, that Court did not think 
the decree passed by the £ourt on the 2 1st of February 1793, 
conclusive against the claim of the plaintiffs, as neither they nor 
Gooroo Pershad were parties in the suit, and were not heard in 
support of their claims. An order was therefore passed on the 
13th of December i8 13, (present H. Colebrooke, and J. Fombelle) 
reversing the decisions of the Zillah and Provincial Courts, and 
directing the Provincial Court of Moorshedabad (the amount being 
such as to render the suit cognizable by that Court, under regula- 
tion 13, 1808) to receive the suit, and to investigate the claim of 
the plaintiffs. 

The plaintiffs accordingly instituted the present action on the 
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28th of February 1814, to recover a moiety of the said estate from 
Benee Pershad Rai, who by the death of his father, and the remo- 
val of the se.berakar , had possession of the whole theieof, laying 
their action at 7,000 rupees, the annual produce of the moiety 
claimed. They stated that on the death of Roodermun Chowdry, 
his sons Sheo Pershad and Gooroo Pershad had joint possession 
of the estate; the name of Sheo Pershad, the elder brother, being 
iegisteied m the Collector’s records according to custom (which 
fact they pleaded did not atfect their claim), and messed together 
(ill the death of the latier in 1209, B. S., when the plaintiffs con- 
tinued to mess with Sheo Pershad ; that Sheo Pershad becoming 
insane, the estate was attached by the Court of Wards and put 
under charge of a serberakar, who managed it during the life-time 
of Sheo Pershad, and that on the death of Sheo Pershad, when it 
was delivered over to Benee Pershad, his son, that they continued 
to teside with Benee Pershad, till the monili oT Cheyt 1212, F. S. 
when he turned them out of the family dwelling-house, and 
deprived them of their share of the profits of die estate. They 
therefore instituted the present action to obtain possession of a 
moiety of the estate in tight of Gooroo Pershad. 

The defendant slated that the esiate in question was one of 
those which, not being divisible among the heiis, devolves entire on 
the eldest son or next heir of the deceased : that it was acquiied 
by his ancestor Mud Soodun Chowdry (a), on .whose death it 
devolved on his only son Kuirun Chowdry; alter whom it was 
successively taken by Nurotum, Deena Nath and Keenoo Ram 
Chowdry, the younger branches receiving only food and raiment; 
that on the death of Keenoo Ram Chowdry without issue, Udul 
Chowdry and Jorawun Chowdry having both demised, Roodur 
Mun, the eldest son of the latter, took the entire estate, Joogul 
Chowdrv receiving maintenance therefrom, in conformity with the 
family custom; that on the death of Roodur Mun, Sheo Pershad, 
his eldest son, took the entire estate, and enjoyed it during his life, 
and that as he was also dead, he, the defendant, was entitled in like 
manner to take it, the other branches of the family being entitled 
only to claim maintenance from him : that Sheodial Chowdry, the 
son of Joogul Chowdry, having formerly sued Sheo Pershad in 
the Zillah Court for a moiety of the estate, obtained a decree on 
the 10th of November 1791, awarding to him the moiety claimed ; 
and declaring that the other moiety shoujd be equally divided 

• 

(«) MUD SOODUN CHOWDRY, 

I • 

Kurnra CV-vdiy, . 

\ 

Nurotum Chowdiy, , Udul Chowdry, 

Deena Nath Chowdiy, Jorawui* Chowdry, 

| , —A. 

Keenoo Ram Chowdiy. Roodur Mun Chowdry, Joogul Chowdiy, 

Sheo Pershad Gooroo Pershad Sheodial 

Chowdiy, Chowdiy, Chowdiy. 

Rente Fenh&d Chowdry, defendant, Chowlai Chowdry, plaintiff. 
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between Sheo Pershad and Gooroo Pershad, the sons of Roodur 
Mun, but that this decree was reversed by the Sudder Dewanny 
Adawlut on the 2ist of February 1793, when that Court decided 
that Sheo Pershad, as t hief of the family, should take the entire 
estate, and that he should, according to the family custom, supply 
Gooroo Pershad and Sheodial with food and raiment ; that 
Gooroo Pershad had received from Sheo Pershad the monthly 
sum of 10 rupees for his support, under the said decree: and that 
he had of his own accord separated himself from Sheo Pershad, 
and removed with his family to another dwelling, in which he 
lived till the day of his death- He also stated, that previously 
to the birth of Sheodial, Joogul Chowdry having no children, 
adopted Gooroo Pershad, with the consent of his brother Roodur 
Mun, so that Gooroo Pershad had no claim to share in the estate 
of Roodur Mun, even if it were divisible, or to receive maintenance 
as his son ; as by the Hindoo law an adopted son becomes to all 
intents and purposes, the son of his adoptive father, and is excluded 
from the property of his natural father. 

The plaintiffs denied that Gooroo Pershad had been adopted by 
Joogul Chowdry, or that he had ever received maintenance fiom 
Sheo Pershad, and pleaded that as neither, they nor Gooroo 
Perahad had had an opportunity of urging their claims, the 
decision of the Sudder Dewanny Adawlut, before alluded to, 
was no bar to the cognizance of the suit. 

The Provincial Court, on perusal of the decree of the Sudder 
Dewanny Adawlut of the 21st of February 1793, observed, that 
,\t was laid down in that decree that Sheo Pershad, as the principal 
heir, was, under the family custom, entitled to the whole estate, and 
that the other members of the family were entitled only to receive 
maintenance; and that the point at issue in this case being pre- 
cisely the same, the reinvestigation of the claim was in direct 
opposition to the provisions of section 16, regulation 3, 1793. 
The Court, therefore, considering the said deciee conclusive in 
favour of the defendant, dismissed the claim of the plaintiffs on 
the 18th of November 1816, leaving them the option of suing 
the defendant, if they thought pioper, for maintenance under 
the above decree. 

The plaintiffs being dissatisfied with this decision, appealed to 
the Couit of Sudder Dewanny Adawlut. The pleas urged bv the 
parties in suppoit of their respective claims were similar to those 
urged in the Provincial Court. The Court, after perusing the 
proceedings of the Provincial Court, and the pleadings filed before 
them, observed that the Provincial Court bad not investigated 
the case, as required by tfie orders of the Court of the 16th of 
January 1809. They therefore directed the Provincial Court 
to receive the documents which the parties might wish to file, and 
to examine any witnesses they might produce in support of their 
respective claims, and to transmit their proceedings when com- 
pleted to the Court. Several witnesses having been examined 
under the. above order, the Provincial Court transmitted their 
depositions, together with the documents filed by the parties, to 
the Sudder Dewanny Adawlut. The appellants filed copies of two 
decrees of the Sudder Dewanny Adawlut, one dated the 14th of 
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February 1799, in the case of Duttnaraen Sing, appellant, versus 

Ajeet Sing and others, respondents, in which case the Sudder ■ 

Dewanny Adawlut decreed the partition among the heits of an Mussum- 
estate situated in Ziilah Bhaugulpoor, which the appellant deelaied maiit Mah- 
ha3 always gone to the elder branch to the exclusion of the 
other heirs, who were stated only to be entitled to teceive main* chowdry,r % , 
tenance therefrom ( vide vol. I, page 20) the other dated 28th of lienee Wr- 
July 1813, in the case of Sham Singh, appellant, versus Mus- ®had Rai. 
summaut Umraotee, on the part of Kalee Sur Sftig, a minor, 
respondent, on which a judgment was passed in favour of the 
appellant for the moiety of an estate in bhaugulpoor, which the 
respondent stated had been giv$n by the grandtaihefof the parties 
to his.eldest, to the exclusion of his younge*r son (pide vol. II, 
page 74.) The respondent filer) se\eiat receipts executed by 
Gooroo Pershad, in acknowledgment of his having received 
from Sheo Pershad sums of money at differeift times in lieu of 
food and laiment. 

The case was first taken up by the Fifth Judge (\V. B. Martin). 

He observed, that the taiooks in question were acknowledged by 
both parties to be the estate of Rooder Mun Chowdrv, the deceased 
ancestor. He did not consider the proof adduced by the respondent 
sufficient to establish* the fact of the estate being one of those which 
go to the eldest son (or nearest heir) to the exclusion of the other 
heirs, nor did he consider the fact of Sheo Pershad # ’s name being 
entered in the Collector's books, without any mention being made 
of Gooroo Pershad, as at all affecting the claim. He therefore 
recorded his opinion that the decision of the Piowncial Court of 
Moors hedabad of the 18th of November 1816, should be ieversed # 
and that the estate should be divided between the patties in equal 
portions. 

The Second Judge (C. Smith), did not concur in this opinion. 

He observed, that there was no analogy between this case and a 
case dec ided by him in concurrence with the opinion of the Fifth 
Judge, on the 2nd of April 1825, in which Benee Pershad Rai was 
appellant and Mussummaut Mahranee and Chowiai Chowdry were 
respondents; the lands which were the caiue of action in the 
latter case not being hereditary, but purchased by Rooder Mun, 
and consequently not affected by the decision of the Sudder 
Dewanny Adawlut of the 21st of Februaiy 1793; whereas the estate, 
contested in the present action, was am estrel and hereditary. He 
was of opinion that the riecreesfof the Ziilah anti Provincial Courts 
passed in the suit formerly instituted, and which were reversed 
by the Court’s order of the 13u rf December 1813, were correct; 
as 'the decree of the Sudder Dewanity Adawlut of the 21st 
of February 1793, which formed the ground of those deciees, 
had awarded the entire estate to .Sheo Petsliad, on proof of the 
family custom pleaded by the respondent; that* even with re- 
ference to regulation 11, 1793, the claim of the heirs of Gooroo 
Pershad was untenable, as it was enacted by section 2, of that 
regulation, that the estates of all zemindars dying after the 
1st of July 1794 (20th Assar 1201 B. S.), should be divided 
among their heirs ; that it was clearly proved that Sheo Pershad 
had possession of the entire estate under the above decree of the 
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1825. Sudder Dewanny Adawlut previous to the date fixed for the 

- operation of that regulation, and held it till his death in 

Museum- F. S., when the respondent, as his heir, was entitled to the estate; 
ranee and* ne, ^ ier G° or oo Pershad, nor his heirs, who were not the heirs of 
Ctfowlai Sheo Pershad, having any claim thereto, though had Sheo Pershad 
*Chow- left more than one son, the sons might, under the regulation 
dry, r. quoted, have had a claim. He therefore recorded it as his opinion 
sha^Rai^ ^ ,at decision °* Provincial Court of the 18th of December 
8 a * 1816, should be confirmed, and the claim of the appellants 

dismissed. 

The case yras next taken up by the Officiating Judge (H. 
Shakespear). He w,as of opinion that the decision of the Court 
of the 3d of* February 1793, (corresponding with the 24th, Magh 
1199 B. S.,) barred the cognizance of the claim of the heirs of 
Gooroo Pershad^ as the right of Gooroo Pershad appeared to 
have been investigated, as well as that of Sheo Dyal, and that as 
Gooroo Pershad survived the decision upwards of eight years, 
he having died in 1209 B. S., without having brought forward 
any claim to the estate, and had received maintenance from Sheo 
Pershad, there was every reason to believe that he acquiesced in 
the justice thereof. For this and other reasons detailed in his 
roobukaree , he was of opinion that the appellant’s claim to the 
estate was maintainable. He, therefore, in concurrence with the 
opinion of the-Second Judge, passed a final judgment, confirming 
the decree passed by the Provincial Court, on the 18th of No- 
vember 1816, and dismissing the claim of the appellants with 
costs. 
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JUG MOHUN MOKER.1EE and GOPEE MOHUN 
MOKERJEE, Appellants, 

versus 

PUNCHANUND CHATTERJEE and MUSSUMMAUT 
SUBHAMA U1BEA (Widow of Emivr Chand 
Ciiatterjee, deceased), Respondents. 


1835 . 

June 


THIS suit was instituted in the Zillah Court of Ifooghlv on the 
20th of September 1815, by the appellants, to reco\er from 
Punchanund Chatterjee and Eshur Chand Chatterjee, possession 
of 35 beegas, 40 biswas of firmooter land, sitdhte in mouzas 
Dad poor, Kumalpoor and Bujias, pergunnah Saltern poor, and 
mouza Kookuspoor in pergunnah Mater Kandeh, and a moiety 
of Puttee Shab Ram, an assessed talook; laying their suit at 773 
rupees. • 

The following is a sketch of the family of the parties: 

KOOSUL CIIAND CHATTERJEE, 
loft heirs, a widow, Manick Thakorayn 
(who survived her sons), 

# and two sons, 

■ ■ ■ . -A.. - - ■ — \ 


Tara Chand Chatterjee, 
left a widow, Mussum- 
inaut Shush ee IMookee, 

(who survived her daughter) 
and a daughter, 

Mussummaut Goluk JMunee, 
left two sons, 


Nemai Chand Chat- 
terjee, left heir, 
one soil, 

I 

Boee Dhur Chatterjee, 
left two sons, 


of a Hindoo 
awarded 
to the sons 
of his 
daughter, 
in prefer- 
ence to 
the grand- 
sons by • 
lineal # 
descent in. 
the. male 
line of his 
full brother. 


Jugmohun Gopcc Mohun, 
Mokerjee, Mokeijee, 

pkuutirt'. plaintiff. 


Punchanund Eshurchand 

Chatterjee, Chatterjee, 

defendant. defendant. 


The plaintiffs stated that Koosul Chand Chatterjee, the great- 
grandfather of the parties, left to his two sons, Tara Chand and 
Nemai Chand, his property, consisting of 93 beegas of Birmooter 
land in the villages aforesaid, and Puttee Shab Rampoor, and that 
the brothers held the property in common : that on their deaths in 
1 169 and 1177, B. S., the said property devolved in qqual shares on 
Golukmunee, their mother, the daughter of the former, and Boee 
Dlmr, the son of the latter: that their mother d # viug in 1 197 B. S. 
left them minors, on which Boee Dhur took charge of 'the whole 
property: that the defendants, hip sons, havjng taken it on their 
lather’s death, refused to admit i e/m to participate therein : thev 
therefore, having come of age, instituted thfs suit to recover, in»right 
of inheritance from Tara Chand, possession of,a moiety of Puttee 
Shab Rampoor, and 35 beegas, 40 biswas of lakhiraj iand, being 
the moiety of the lakhiraj land of Koosul Chand, alter deducting 
1 1 beegas, 6 biswas, which Boee Dhur had given up to their mater- 
nal grandmother for her support, and to which they succeeded 
on her death. - 

The defendants stated, that the property in question was not the 
estate of Koosul Chand, but the stridhun of Mussummaut Manick 
Thakorayn, his wife : and that she, on the death of her two sou» v 
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gave the whole of the said property to Boee Dhur, her grandson, 
from whom it came by inheritance to them. They denied the right 
of the plaintiff to share in the said %tridhun s as their right thereto 
was barred by the fact of their maternal grandfather having died 
during the lifetime of his mother. They also stated, that disputes 
having arisen between Manick Thakorayn and Mussummaut 
Shushee Mookee, the widow of Tara Chand. and maternal grand- 
mother of the plaintiffs, the latter left the family dwelling, and 
live 1 in a separate house with her daughter : hut that BodB Dhur, 
without the knowledge of the Thakorayn, gave to her 11 beegas 6 
tdsvvas of land for her support; and that she executed a deed 
re mquisliing all claim to the restcof the property, to which deed 
tne plaintiff, Juginohun, put his signature as an attesting 
witness. 

After examining the witnesses of the parties, and considering 
their evidence and the documents filed, the Ztllah Judge was of 
opinion, that it was clearly and satisfactorily proved, that Rutunisur 
Mujmoodar, having given his daughter Manick Thakorayn in 
marriage to Koosul Chand Chatterjee, aKoolin bramin. gave him 
the contested property lor bis support, and that after his death, 
his two sons, Tara Chand and Nerriai Chand, the grandfather 
of tie parties, had possession thereof: that after the death of 
tlie&e persons also, Boee Dhur, the son of Neinai Chand, took 
possession of, the whole of the property, and gate 11 beegas 6 
biswas of land, and some money to Shushee Mookee and Goluk 
AJunee, the widow and daughter of Tara C hand, for their support ; 
promising to deliver up to the plaintiffs, on their coming of age, 
the iJmre of the property which had belonged to Tara Chand, 
the'r mother’s father. He was of opinion, that the defendants had 
totiliv failed to pro\e that the land in question had been received 
by Vlanik Thakorayn as stridhun , as their witnesses were persons 
of no respectability, and, moreover, gave merely hearsay evidence. 
He rejected the farigkhuttee produce 1 by the defendants, as 
having been executed bv Shushee Mookee, as unproved and 
improbable; observing, that it was improbable that if Shushee 
Mookee had any right to the said property, she should have 
resigned it to the father of the defendants, thereby depriving her 
daughter and her daughter’s sons thereof: or if slid had no -right 
thereto, that Boee Dhur would lme thought it necessary to have 
taken such a deed from her. For these reasons he passed a decision 
in favour of tne plaintiffs, on the *26th of March 1818, awarding to 
them possession of the property claimed by them. The costs were 
charged to the defendants. 

Tne defendants appealed to the Provincial Court of Calcutta. 
Eshur Chand demiting, no heir appeared to carry on the appeal 
on his behalf. That Court having consulted their pundit, received 
the following vyuvustha: “ If Rutunisur gave his daughter, Manick 
r l hakorayn, in marriage to Koosul Chand, a Koolin bramin, and if 
the said Rutunisur, his wife, and son, gave land to the said 
married daughter : and two sons, Tara Chand and Nemai Chand, 
were horn t > Koosul Chand by the said daughter, and if these 
eons died, leaving heirs Boee Dhur, son of Nemai Chand, and 
Goluk Munee, the daughter of Tara Chand : and these two persons 
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also died leaving heirs, Punchanund and Eshur Chand, sons of 18*5. 
Boee Dhur; and Jug Mohun anti Gopee Mohun, sons of Goluk “ 

Munee ; and if Koosul Chand died before his wife Manick Tha- Juemobun 
koravn ; then will the t ilooks anil property of Manick Thakorayn, 
given to her by her father, go to the appellants, the sons of Boee ther.twPun-* 
Dimr. '1 he respondents, toe grandsons by a daughter of Tara chanund. 
Chand will take no share. This vyuvustka. \s according to the CWtterjee 
Dayabhaga /' The Court being of opinion that there was no proof an< * otiw- 
in the proceedings of the Zillah Court, that Koosul* Chand acquired 
the property in question, but that the statement of the appellants ‘ * 
was proved to he correct, passed a decision on the 14th of April 
1821, under the vyuvustka of their pundit.; reversing the decision 
of tiie Zillah Judge, and dismissing the claim of .the respondents 
with costs. 

The respondent* (original plaintiffs) having petitioned the Court 
of Sudder Dewaunv Artawlut for a special appeal, the Court under 
all the circumstances *of the case, thought fit to admit the appeal. 

The respondents did not appear to defend the appeal. 

After perusing the whole of the proceedings, the Second Judge* 

(C. Smith) was of opinion, with the Zillah Judge, that the property 
in question was thj estate of Koosul Chand Chattcrjee, a Koolin 
bramin, and not the stridhun of Manick Thakorayn, his wife. 

He therefore put a question to the Hindoo law officers of the 
Court, to which they gave the following answers: “If Koosul 
Chand died leaving as heirs two sous. Tara Chand and Nemai 
Chand; and Nemai Chand died leaving one son, Boee Dhur, who 
dying left two sons, Punehanund and Eshur Chand; and if, in 
like maimer also, Tara Chand dying left his widow, ShushSe 
Mookee, and a daughter, Goluk Muiiee, and hhushee Mookee 
dying left two grandsons, viz. Jug Mohun Mokerjee and Gopee 
Mohun Moker ee, the sons of Goluk Munee, then the said Jug 
Mohun and Gopee Mohun, the grandsons by a daughter of 
Turn Chand. are the heirs of the half of the property of Koosul 
Chand, of winch Tara Chand wa* he r; and while such grandsons 
of l ara t hand are alive, the sons of the son of his brother are not 
heirs t> Ins property/’ The Second # Jutlge, according to this 
vyuvustka. recorded it as Ids opinion, that the appellants were 
entitled to possession of the moiety of the property of Koosul 
Chand, as the grandsons of Tara Chand, and the Officiating 
Judge (C. T. Nealv), concurring in the opinion, passed a final 
judgment on tiie 27th of June 1825, reversing the decision of the 
Provincial Court of Calcutta, and confirming that of the Zillah 
Judge of Hooglily which ic a'rded to tTie appellants the property 
claimed by them. * • 

The costs were charged to the respondents. 
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NUNDRAM and others, (Heirs of Ram Sunhye Pande), 
Appellants, 
versus 

KASHEE PANDE and others, Respondents. 

THIS suit was instituted by Ram Sunhye Pande, in the Zillah 
share in Court of Behar, on the 5th of August 1812, in formd pauperis, 
UirtMahi - against Kashee ‘Pande, Jugunnath Pande and Sungum Pande, to 
dismissed^- P rove t° share in a certain birt, called Birt Mahabrah - 

an view * ™inee, consisting of fees receivable by the defendants and 
ofjudg- himself for the* performance of certain religious ceremonies in 
mentad- certain villages of zillah Behar; and to recover from them the 
account°of arrears °* s ^ are * The suit was laid at 4,735 rupees. 

^suspicion This birt consisted of the fees received by a certain description 
that the of brahmins, called Makabrahmins , who officiate at the ceremonies 
J’undit on performed on the eleventh day after the death of a Hindoo. The 
whoso plaintiff stated, that the right of officiating as Muhabrahmins in 
the special ** ie v *^ a g es mentioned in his plaint, belonged to Cheytun Pande, 
appeal was the father of Kashee Pande and Sungum Pande, and Pullut 
decided, Pande; and that the fees arising from that duty were divided in 
had taken t] ie proportion of eight anas to Pullut Pande, and eight anas to 
induce him Cheytun Pande ; that Pullut Pande, having no son, adopted him 
to give a (the plaintiff), the second son of Bvja Tewaree his brother-in-law, 
favourable and in 1 185 F. S. and in 1195 F. 8. made over to him, by a deed 
answer. 0 f gift, the whole of his property, real and personal ; that he had 
But it ap- p 0ssess j 0I1 0 f t] ie share 0 f the birt which belonged to his adoptive 
thatch is father, till Magk 1209 F. S., when the defendants, who had 
exposition succeeded their father, dispossessed him; that he instituted a suit 
of the law against them in the Zillah Court, which was dismissed by the 
^ 8 . < u 0 t J T r c<t, Register on the 13th of November 1809; but that the Judge, 
inen^was reversing the decision of the Register, nonsuited him on account 
confirmed, of some informality, thus leaving him the option of instituting a 
fresh action; that as, therefore, Pullut Pande had died in 1216 
F. S., and the defendants still retained possession of the whole 
birt, and excluded him from participating in the profits thereof, 
he instituted this suit to prove bis right to participate in the pro- 
fits, as an equal sharer with the defendants; to compel them to 
admit him to a participation, and to recover the amount of fees 
of which he had been unjustly deprived. 

The defendants denied the adoption of the plaintiff by Pullut 
Pande, and the fact of bis ever having participated in the birt. 
They pleaded, that the adoption, if made, could not hold good 
in the Hindoo law, as the plaintiff, being the only son of Ins 
father Byja Tewaree, was not capable of being adopted, and that 
Pullut Pande had adopted Sungum Pande, one of the defendants. 
They also denied {he execution of the deed of gift pleaded by the 
plaintiff, and alleged that, according to the Hindoo law, the birt , 
being joint and undivided, was not capable of alienation by gift or 
otherwise. 

The Officiating Zillah Judge, after perusing all the pleadings 
and documents filed by the parties, was of opinion, that it was 
proved that Pullut Pande and Cheytun Pande were own brothers, 
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and had possession in equal proportions of the birt in question, 18*5. 

left to them by their father: that Pullut Pande adopted the plain- 

tiff in 1185 F. S., and that the latter was the second son of Byja Nundram 
Tewaree, his brother-in-law : and that in 1195, Pullut Pande made 
over to the plaintiff, by a deed of gift, the whole of his property, 
and that the plaintiff, in virtue of this adoption and gift, was others. , 
entitled to one-half of the said birt. He accordingly passed a decision 
in his favour on the 1 2th of November 1816. The costs were 
charged to the defendants. 

Kashee Pande. Juggunnath Pande, and the heirs of Sungum 
Pande, who had demised, appealed from this decision to the Pro- 
vincial Court of Patna. 'J fi^y used the same arguments in sup- 
port^ their claim to the whole birt as they hajl urged in the 
Zillah Court. 

The Provincial Court of Appeal did not concur with the Offi- 
ciating Zillah Judge in his view of the case. TJfey were of opinion, 
that it was pro\ed that the birt was undivided, and that the gift 
thereof was, for that reason, invalid. With regard to the adoption, 
they thought the evidence adduced by the respondent insufficient 
to establi?h the fact of the father of the respondents having had 
another son, in opposition to the evidence of Hun Misser, the 
maternal uncle of the respondent, who deposed that he was the 
only son of his father Rvja Tewaree. They were also of opinion, 
that the respective shares of Che) tun Pande, the father of the 
original defendants, and Pullut Pande, were not clearly ascer- 
tained, and that the respondent had failed to prove that he had 
possession, or had participated in the profits of the birt till Poos 
1*209 F. S. They therefore reversed the decision of the Zillaff 
Court, dismissed the claim of the defendant, and directed that 
whatever portion of the profits had been received by the respondent 
on execution of the Zillah decree should he restored to the appel- 
lants. The costs were charged to the respondent. 

Ram Sunhye Pande, being dissatisfied with this decision, pre- 
sented a petition to the Court of Sudder Dewanny Adawlut, praying 
the admission of a special appeal therefrom. The Court (present 
C. Smith and S. T. Goad, Second and Third Judges) being of opi- 
nion that it was/proved, as set forth in the Zillah decree, that 
Pullut Pande did adopt Ram Sunhye Pande, that the latter was 
not the only son of his father Byja T ewaree, and that Pullut Pande 
executed the deed of gift for the whole of his property in favour 
of his adopted son, admitted* a special appeal, and allowed him to 
plead as a pauper; but as he died at this stage of the proceeding, 
the appeal was carried on by e j present appellants, his sons, who 
were also admitted to plead a* paupers? . 

Previously to coming to a final decision, the Court (present 
W. Leycester, Chief Judge, and W. Dorili, Fourth Judge) put the 
following questions to their pundits, on the 14th*of May 1823: 

1. According to the Hindoo law, as current in Behar, is the 
adoption of a person, the only son of his father, valid or not l 

2. Is the. gift of joint undivided property, whether it be real or 
personal, valid as far as relates to the share of the donor X 

3. Is Birt Mahabrahminee alienable or not \ and if it be enjoyed 
by several brahmins conjointly, has any one of them a right to 
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alienate his share by gift or sale, it not being divided off from the 
* rest of the birt ? 

Nundram The following answers were given in under the signatures of 
tTKahseef* Shastree and Ram Tunnoo Vidia Bageesh, the pundits of 

Pafcde aad Court : 

others. Answer to the first question; according to the Hindoo law, as 
current in Behar, the adoption of the only son of his father is 
invalid, for this reason, that it is forbidden bv the shasters to give 
or receive an o*nly son ; no adoption is valid without giving and 
accepting. 

Authority : Text of Vasishthn cited in the Duttuca Mimunsa> 
Duttuca Chundbiea , &c. “ Let no rpan give or accept an only 

Son, since he must remain to raise up a progeny for the obsequies 
of ancestors; nor let a woman give or accept a son, unless with 
the assent of her lord.” 

Answer to the Second question; the gift of joint property, 
whether it be real or personal, is invalid as far as regards the share 
of the donor, for without vibhayu (or partition) sale or gift cannot 
take place. 

Authority; Mitakshnrn. “ Partition is the act of ascertaining 
several individual rights.” 

Answer to the third question; if among Mdnabrahmins several 
persons are entitled to share in the Birt Mahabrahminee , the said 
birt cannot be alienated; and if the said birt be held in joint te- 
nancy by several Mahnbrahmins , one of these cannot alienate his 
share by gift or sale, unless the birt he first divided. They are 
called Muhabrahmins , who, on the 1 1th day from the death of a 
JJerson, eat the food prepared, and receive the gifts made, in the 
name of the deceased. 'ibis eating and receiving gifts is their 
birt: that birt therefore cannot be alienated, whether joint or 
divided. 

Authorities: 1. Deua Yajnika , cited in the Nirnya Sindkoo. 
u Having assembled eleven brahmins, having invoked the manes 
of deceased ancestors, let him present to the brahmin occupying 
the foremost seat, the couch, &c. belonging to the deceased.” 

2. Vrikasputi in the Nirnya Sindhoo. “ Having sprinkled them 
with odoriferous perfumes, let him present to the sacrificer his 
father’s wearing apparel, his ornaments, his sleeping couch, fcc.'* 

After considering the whole of the proceedings of the Zillah and 
Provincial Courts, and the vyuvuatha of the pundits, the Judges 
before mentioned, seeing no reason to alter the decision of the 
Provincial Court, passed a judgment on the 30th of June 1823, con- 
firming the said decision, and dismissing the appeal with costs, (a) 

On the 23d of August 1323. the appellants petitioned the Court 
to admit a review from the judgment passed by the Chief and 
Fourth Judges on the 30th of June preceding, on the plea that Sobha 
Shastree, one of the pundits of the Court, had taken a bribe 
from the opposite party, and that his vyuvustha was contrary 
to the Hindoo law. 

Aft them existed a strong suspicion, not amounting to full 
proof, that Sobha Shastree had taken bribes in certain cates*, 
as the said pundit had absconded, and had been deemed un- 
fa) For & report of this decision see vel, 3, page 933. 
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worthy to hold the office of pundit, and dismissed by the Governor 18*6. 
General in Council, on the recommendation of the Court, a ■- ■■■■ — — 
review was admitted on the 3d of May 1824, by the concurrent Nundrsm 
opinions of Courtney Smith (Second Judge), W. B. Martin (Fifth “kalb 6 ”' 
Judge), and John Ahmuty (Officiating Judge), for the purpose ^ . 
of enquiring whether or not the vyuvustha gi\ en by Sobha Sh<stree, others* 
on the strength of which the decision of the Provincial Court was 
confirmed, was correct or not; in opposition to the opinion of 
John Shakespear (Third Judge), who was of opinion that there 
was no sufficient ground for admitting a review, inasmuch as 
the said pundit had given thq authorities for his # answers, and 
the sitting Judges had weighed and considered thqpi ; and that 
if a review were admitted merely on the grounds of the suspicion 
which existed against the pundit, the same reason might be 
pleaded for admitting a review of judgment in ev^ry case in which 
the decision was founded on a vyuvustha of the said pundit. 

The order of the Second Judge, containing his opinion that a 
review should be admitted was to the following effect: “ The 
petition for a review of judgment, the former proceedings and 
documents connected with this case, and the papers relative 
to the charge of coemption against the pundit Sobha Shastree 
having been read, a question was put as to the cause which 
prevented the production, in the Courts below, of the certificate 
now brought forward for the purpose of proving that Bvja 
Tewaree had two sons; it was answered, that the certificate was 
not written until after the Ziilah decision, and. that it was either 
not written until after the decision of the Provincial Court, or 
that the Judges of that Court had refused to receive it; that 
the appellants cannot speak positively as to that question, as 
their father was then alive and was alone acquainted with all 
the circumstances of the family ; but that mention of the certificate 
was made in the petition for the admission of a special appeal. 

Of the two cases cited by the appellants in favour of their claim 
to having the judgment against them reviewed, the one, decided 
on the 27th of June 1803, is a Bengal case^ whereas the Hindoo 
law as current in Behar, is that by which the case of the appellants 
must be governed : the other case, decided on the 31st of January 
1816, does not appear to be in point. But a review* of judgment 
in this case appears proper for several reasons; first, because the 
vyuvusthas of the pundits of tfye city of Patna’and of the Ziilah 
Court of Behar favour the claim of the appellants, supposing 
them to be sound expositions of tL iiaw; for, according to them, 
admitting Ram Sunhye, the father of the appellants, to have been 
the only son of Byja Tewaree, his adoption by Pullut Pande was 
not unlawful: secondly, because it appears *to me to have been 
proved in the Ziilah Court that Byja Tewaree had two sons, 
namely, Ram Sunhye and Lai Chund, and it has never yet 
been asserted that, admitting this to be the fact, the adoption of 
Ram Sunhye would have been illegal: as to the gift of this species* 
of property termed Birt Mahabrahminee, even though joint and 
undivided, I am of opinion that transfers of it are usual and 
universal in practice throughout the country; and that if such 
transactions were pronounced to be illegal by this Court, people 
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1825. of this class \vo*ld suffer very material detriment in the conduct of 
_■ their affairs, it appears also, from the answer of the adverse party 
aiid^otliers ® n Court, that Pullut Pande sold his share, and that in 

t . Kashce * consequence of the sale, his share was taken by Mauik Chund, the 
Pande and purchaser, on whose son, Nursingh, it subsequently devolved* and 
<nhers r a ter his death, it went to his widow Mussummaut Nolka, who is 
now in possession of it. In consequence of this sale, the claim to 
the portion of. Pullut Pande is untenable; and if a sale is lawful, 
a gilt is so likewise. The objection urged appears to be, that the 
donee was not of the same gotra , or lineage; but the answer to this 
is, that a person who has been rec eived in adoption is unques- 
tionably a tit person to be the donee of his adoptive father: fourthly, 
front the evidence of Jugroop and Runglal, delivered in this Court, 
there is strong ground to belie' e that Sobha Shastree, in confor- 
mity to whose exposition of the law the decree of the Court below 
was affirmed, received a bribe in this case. The Judges of this 
Couit, indeed, suspecting ins integrity in this and other cases, 
recommended his removal ; and he was accordingly removed by 
order of the Governor General in Council ; and although it is 
possible that the legal opinion delivered by the said pundit 
may have been correct, notwithstanding his corruption, yet where 
there is so much suspicion, it would be wrong to dispose of a 
case finally solely on the ground of such opinion : fifthly, by 
reason of the adoption of the father of the appellants by Pullut 
Pande, they are excluded from their own family: if the decision 
of this C ourt be confirmed they will be excluded also from 
• the family of Pullut Pande; and thus become rejected outcasts 
from tie domiciles of both: this can never be consistent with 
the dictates of justice or humanity. In short, I am of opinion, 
that equity requires a review of judgment in the case of the 
appeliauts: after the answer of the respondents shall have been 
delivered in, the law applicable to the case investigated, and due 
oousiderat ; on had of all the bearings of the case, a final decision 
will be given. As the two Judges by whom the decree against the 
appellants was passed are not present, it is ordered, that the 
proceedings be laid before some other Judge, with a view to 
procure a concurrent voice as to the propriety of reviewing the 
judgment.** Accordingly, on the 20th of March of the same year, 
the papers of the case were laid before the Third Judge (J. 
Shakespear), who recorded his opinion in these terms: “ I do not 
approve of the petition for a review of judgment, or of the reasons 
assigned in the proceeding of the Second Judge for admitting it, 
for several reasons, first, because Doodee Pande, one of the appel- 
lants, lias assigned no sufficient reason for not producing the 
.certificate of family until after the decision of this Court : secondly, 
,no weight can be attached to the vyuvusthas of the Patna and 
behar Courts, from the circumstance of their not having been ad- 
duced until after the decision of the suit: thirdly, the decree of the 
Chief and Fourth Judges was not founded on the vyuvustha of the 
pundit alone, but upon the whole bearings and circumstances of 
the case: fourthly, in the vyuvustha in question, texts are cited. 
Had the Judges conceived the exposition erroneous they would 
bave rejected it: although strong suspicion does exist that Sobha 
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Shastree was, in this case, under the influence of corrupt motives, 1825. 

yet there is no proof of the fact; and if such suspicion is permitted — 

to operate as a ground for admitting a review of judgment in this Nundram 
case, it must equally operate to produce the same effect in every 
cause in which the said pundit has ever furnished a legal expo- p am ieaad 
sition. I am therefore of opinion that the petition should he rejected, others. * 
The proceedings must go before a third Judge." On the 2 1st of 
April 1824, the case was submitted to the Fifth Judge (\V. B. 

Martin), who concurred with the Second Judge, assigning the 
following as his reasons for concurrence : 44 Although l admit that 
the answers of the Patna and Behar pundits, nows tiled along with 
the petition for a review of judgment, cannot avarl the appellants, 
and 'that the certificate of the state of the family frofh the fact of its 
not having been produced during the former investigation, cannot 
now, with propriety, be received, still I am of opinion that a review 
of judgment should be had in consequence of the very strong 
suspicion which exists of the corruption of the pundit Sobha 
Shastree, according to whose opinion,- apparently, this case was * 
decided ; and who, on account of the suspicion attaching to his 
conduct in this and other instances, has been removed by Govern- 
ment from his office . '* In conformity to the concurrent opinion of 
the two Jud-es abovenamed, an order was recorded on the 28th of 
April, that as the Third Judge had dissented from the measure of 
admitting a review, it would be advisable to t.ik^ the opinion, of a 
fourth Judge on the poi .t. On the 3d of May 1824, Mr. J. Ahmuty 
(the Officiating Judge) recorded his opinion to the following effect: 

4 ‘ As it appears that Sobha Shastree, a pundit of this Court, ao 
cording to whose exposition of the law, apparently, this case was 
decided, was, subsequently to the petition for a review of judg- 
ment being presented, removed from office, in consequence of a 
suspicion that he had been actuated by corrupt motives in this 
among other cases, I am of opinion that it is just and proper, the 
judgment should be reviewed." Under these circumstances 
agreeably to the opinions of the Second, Fifth and OJjkiating 
Judges the review was admitte 1. 

The Second Judge, on the 29th of* July 1824, ordered that 
the three questions put by the Chief and Fourth Judges (on the 
14th of May 1823) to Sobha Shastree (who was’the pundit whose 
opinion was generally taken with regard to the law current in the 
western provinces : Ram Tunnoo Vidya Ba^eesh bein<r the pundit 
consulted on points governed bv the shaster current in Bengal,, and 
having merely signed the suspc >d vyuvifstha as a matter of form) 
and the following question shou<d be put to Bydianath AJisser, the 
pundit appointed to succeed Sobha Shastree, with orders to give 
his vyuvustka hy noon on the 3d of the ensuing month. 

4th question. In Birt Mahabrahminee , in which the shares of 
each are fixed by parehs or days, is the share of the sharers of 
each pareh considered as the joint property of the whole of the 
sharers in the Birt ? Or is it held to bq the separate share of the 
sharers in that individual pareh ? 

Bydianath Misser gave in the following vyuvnstha on the 3d of 
August* 1 824, according to the Mptakshura , Duttuca M mans ay 
Puttuca Chundrica , Qnd other tracts cyrfeut in B$har : 
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K undram 
and others, 
r. Kashee 
Paude and 
others. 


Answer to the 1st question; according to the shaster current 
in Behar, the adoption of the only son of his natural father 
is invalid. 

Authorities: 1. Sounaca , in the Du ttuca Mimansa and Duttuca 
Chundrica. “ Let not a person, having but one son, give him 
to'another : if he have many sons, he may give one.” 

2. Vasistha in the Mitakshura , Duttuca Mimansa , and Dut - 
tuca Chundrica. ‘‘ Let not a person, having but one son, give 
him to another: nor can one take such a son: for the said son 
is intended to keep up the family of his father.” 

Answer to the 2d question; property being held in joint tenancy 
by several sharers, whether it be teal or personal, no one of 
the said sharers has authority, without the permission of the 
co-sharers, to call any part of the said property his share, and to 
give it away. 

Authorities: l. Vynsa in the Mitakshura . “ In immoveable 

property, whether divided or undivided, all the sharers share 
alike among them : one person cannot sell, mortgage, of give it 
away.” 

2. Nareda, in the Duttuca Mimansa. u Property in deposit; an 
only son; a wife; property held in common between many sons, 
cannot under any circumstances he alienated.” 

Answer to the 3d question; Birt Mahabrahminec cannot be 
transferred except to a Mahabrahmin, for it belongs to a Malta - 
brahmin alone to eat of the food and presents offered at exequial 
ceremonies performed on the eleventh day after the death of 
the ancestor, and the presents bestowed on them on that occasion. 
m Birt Mahabrahminec can only be transferred to a Mahabrahmin , 
and to no other. 

Authorities: 1. Vrihaspati in the Mitakshura. ‘‘In the exe- 
quial ceremonies of a person deceased, let them worship the 
Mahabrahmin with sandal wood and necklaces of flowers; and 
give him clothes, ornaments, carpets, &c. on the part of the 
deceased.” 

2. Nareda . The same as the 2d authority for the 2d answer. 

Answer to the 4th question; if Birt Mahabrahminee be held 
in joint tenancy by several sharers, unless it be divided, no 
one of the sharers is at liberty to alienate that portion thereof 
which forms his share, without permission of the other sharers; 
and if several sharers have possession /)f Birt Mahabrahminee, and 
the purrhs or divisions into days, are fixed, the interest of the 
sharers of each pareh js distinct and separate, as far as relates 
to the sharers in the lemaitiing parehs ; but as far as relates 
to the interests of the sharers in each individual pareh, that 
individual pareh is held to be joint and undivided. 

Authority: Mitakshura . “ Vibhaga , or partition, is the act of 
ascertaining several individual rights.” 

After perusing this vynvustha, and the whole of the proceedings, 
the Second Judge recorded his opinion on the 11th of August 
1824, that the decision of the Provincial Court of Patna should 
be reversed, and that of the Zillah Court of Behar confirmed. 

The decree of the Second Judge was to the following effect.: 
" After perusing all the proceedings in this case, it appears to me 
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,to be clearly established, that Pullut Paftde, Cheytun Pande (the 1W5. 
father of Kashee Pande), and Sungum Pande, were in joint and 
equal possession of the Mahabrahminee Birt ; that Pullut Pande 
being childless adopted Sunhye Pande (the deceased appellant, r# Kashee* 
who was one of the two sons of Byja Tewaree) and put him into pande and 
possession of his (Pullut Panders) share of theAtrf; that after- otheif. 
wards, Kashee Pande and his brother Sungum Pande forcibly 
dispossessed the appellant of such share, which led to his insti- 
tuting a complaint for the recovery of his right, which was 
supported by the evidence of Sheodial Pande, Kushoo Misser, 

Kokhul Tewaree and Sirdha Tewaree, whose depositions are con- 
tained in the papers marked Nos. 34, 35, 36«and 37, filed in the 
Zillah Court of Behar; from the exhibit filed as No. t34, which was 
a letter written by Pullut Pande to the address of Ram Sunhye 
Pande, dated the 21st of Zeecauda 1 195 F. S,it appears that he 
had formally adopted the said Ram Sunhye Pande, son of Byja 
Tewaree, and had made a gilt to him of the birt and of all his 
other possessions. 'I he right of the appellants is also established 
on the following grounds : the decision of the casein which the 
wife of Pullut Pande was plaintiff, against Deokee Tewaree, dated 
the 2nd of October 4777, the pur wanna addressed to Sur.tjoodeen 
Moohummud Khan, dated the 4th of October of the same year; 
the purwanna dated the 2nd of October of the same year, addressed 
to Mirza Shumsoodcen, which was issued in conformity to the 
decree (No. 65); the dismission of the suit brought by Kashee 
Pande against Pullut Pande, dated the 21st of May 1790; the 
nonsuit in the Zillah Court of Behar, dated the 1 3th of February* 

1814, which proceeded on the ground that from the evidence and 
exhibits adduced by the parties, no doubt existed as to the right of 
Pullut Pande, the paternal uncle of the defendants, or the validity 
of the deed of gift executed by him ; the plaint filed by Kashee 
Pande against Pullut Pande (No. 73); the deposition of Ahmud 
Ali Kazee of Gya (No. 7 1), dated the 23rd of August 1809, which 
went to uphold the deed Of gift, and was to the effect that the 
birt profits of Gya had always been shared by Pullut Pande and 
Cheytun Pande, the father of Kashee Paifde, who were brothers, 
that the division of those profits took place in the presence of him 
(the deponent), and that they remained in possession of their res- 
pective shares until Kashee Pande ousted Pullut Pande; and the 
deposition of Hama Sahoo, bearing date the 13th of November 
1809, which proved the fact that Pullut Pande, Kasheenatli Pande 
and Ram Sunhye Pande, united - "performing the exequial rites of 
Gungaram. The depositions of tue witnesses now adduced on the 
part of the defendants (marked N4s. 39, 40,41 and 42, of the Zillah 
papers) are wholly at variance with their depositions in a former 
case (marked Nos. 81, 88, 89, and 92.) They appear to have now 
come forward with two new falsehoods, which were not even hinted 
at in their former depositions. The first is, that the deceased 
Pullut Pande adopted Sungum Pande ; and the second is, that one 
Horil Singh adopted the deceased Ram Sunhye Pande. These 
allegations are totally unworthy of credit, the defendants have not 
been able to adduce a tittle of proof that Pullut Pande was not.in 
possession of a share, or that he did not a # dopt Ram Sunhye Paude. 
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18^5. It is evident that Ram Sunhve Pande was in possession of the 
house at Boonead Gunge, left by Pullut Pande, until the date of 
Nundram the institution of this suit, and he would have been in possession 
^Kaahe”' a * so ’ no * ^e defendants wrongfully ousted him. 

p'andQ aQ d Even had the deed of gift not been executed, still the property of 
otlieic. Pullut Pande would have devolved, in the ordinary course of in- 
heritance, on his lawfully adopted son Ram Sunhye Pande, the 
deceased appellant. The relationship of that individual to the 
defendants is indeed amply proved by their admission in the Court 
of Appeal, that they were ready to provide for him in the event of 
his yielding obedience to their wishes; had he been a stranger 
what necessity existed for their coming forward with an offer of 
any provision'in his favour? The former vyuvustha of the pundits 
of this Court is entitled to no weight, owing to the strong suspi- 
, cion which exists of the corruption of Sobha Shastree. The 

respondents themselves say, in answer to the petition for a 
special appeal, that the pundits are notin the habits of writings 
vyuvustha without receiving something ; and that they would 
write any thing to serve the purpose of the petitioner, though 
contrary to law. It is probable that the briber, Kashee, 
has brought forward this assertion by wa/ of experiment with 
reference to the state of the case, and in conspiracy with the 
corrupt Sobha. Although the vyuvustha in question bore the 
signature of both pundits, yet it is a notorious fact that the ex- 
position of the law connected with the Western Provinces rested 
solelv with Sobha Shastree, and that Ramtunnoo, the other pundit, 
•'merely affixed his signature by way of form. From all the 
evidence adduced in this case, and, indeed, from the admissions of 
the parties themselves, it has been clearly shewn that the alie- 
nation by gift and sale of this kind of hirt is frequent and usual. 
From the answer delivered by the new pundit Bydianath Misser, it 
appears, that there is no objection to make an alienation of the 
hirt in favour of a Mahabrahmin. It is only forbidden to transfer 
it to one who is incapable of performing the duties; consequently 
there existed no objection to an alienation of it by Pullut Pande in 
favour of his adopted son, who was also a Mahabrahmin , to whom, 
indeed, it would have appertained by the law of inheritance, after 
the death of Pullut Pande, had he not acquired it by gift during 
the lifetime of that individual. How this can be deemed objection- 
able or illegal it is riot easy to conjecture. The assertion of the 
respondents, that Ram Sunhye Pande was the only son of Byja 
Tewaree has been satisfactorily refuted in my proceeding dated 
the 26t|j of Fehruarv of the present year. It has been proved by 
the evidence of witnesses, that Byja Tewaree had another son, 
named Lai Chand ; nor is it at all consistent with probability, bearing 
in mind the tenets of the Hindoo religion, that the said Byja would 
have given away his only son to another. Different opinions have 
been delivered as to the validity of an adoption of an only son. 
The law probably is, that though the act involves a moral offence, 
punishable in another world, yet that it cannot be set aside in 
this. I am for these reasons of opinion, that the attempt on 
the part of Kasheenath and Sungum Pande to usurp the 
whole property of their • father and uucte, to the exclusion of • 
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their uncle’s adopted son, is altogether futile, and furnishes 
evidence of their wickedness and injustice. I am further of opinion, 
that the decree of the Patna Court of Appeal, dated the 9th ofNuadram 
April 1820, should be reversed; and the decision of the Zillah 
Court dated the i*2th of November 1816, affirmed ; that the costs 
of all three Courts should be made payable by the respondents ; others* 
that the appellants should be put into possession of the disputed 
birt ; that the respondents should pay to them the # mesne profit* 
accrued from the period of their being put into possession under . 
the order of the Provincial Court; that the third party, Mussum- 
maut Noika, be desired to institute a regular suit with a view to 
the establishment of any clainfrshe may have against the property, 
and that one quarter of the established fees be paid to the vakeels , 
on account of the review of judgment/' But the Officiating 
Chief Judge (J. H. Harington) and the Fifth Judge (W. B. 

Martin) thought that as the review of the judgment of the Chief 
and Fourth Judges had been admitted merely for the purpose of 
ascertaining the validity, or otherwise, of the vyuvustha delivered 
by Sobha Shastree, and as the said vyuvustha , on being compared 
with that delivered by the present pundit, Bydiauath Misser, 
appeared' to be correct, the case ought not to be again tried, or 
otherwise meddled with. The Fifth Judge added that, though 
from the pundit’s answer to the fourth question, it appeared that if 
several sharers have possession of Birt Mahabrahminee, and the 
parehs or divisions iuto clays are fixed, the interest of the sharers 
of each pareh , is distinct and separate ; yet that such did not 
appear to be the case with respect to the property in dispute : 
that in the opinion of the Chief and Fourth Judges, who had for- 
merly disposed of this case, the adoption by Pullut Pande of the 
father of the appellants had been disproved ; and that admitting 
it to ha\e been proved, it had been ruled to be illegal, from the 
circumstance of his having been the only son of Byja Tewaree. 

They therefore passed a final judgment on the 10th of February 
1825, confirming the decision passed by the Chief and Fourth. 

Judges on the 30th of June 1823. The costs were charged to the 
appellants, and it was ordered that the vaksels should receive one- 
fourth of the full fee for their trouble in carrying on the review. 

The order usual in the case of pauper suitors was passed with 
regard to the costs. 
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1825. SHEIKH DAHOO, Pauper, Appellant, 

- ■ versus 

July 2nd. THE COLLECTOR OF PURNEA, for the Court of 

Wards, Respondent. 

After a THE appellant instituted two actions in the Provincial Court of 
rateennmeA Moorshedabad in furmd pauperis, on the 29th of January 1819. 
hadbeen The first, (No. *2, of 1 8 19), against Mirza Ahmed Ali Khan, manager 
estate of the zemindars of Purnea and others, to recover 
pleaded that ^ ie °f 1 4^1 08 rupees, 10 anas, \\ pie; being the amount of 

the execu- certain items of which, he claimed a reduction from his moosiaja ee 
tion there- pottah of pergunna SutUnpoor, one of the mehals of Hawelee 
forced ^but ^ urnea : an< * the second, ( No. 3, of 18 19), against the said manager, 
though to recover the sum of 21,531 rupees, as a balance of revenue 
repeatedly diie to him from tlfe said farm, after paying the rent due to the 
desired to estate. 

prove Ins He pleaded, that he obtained a farm of the said pergnnna from 
faded 'to* do ^ a j a Sri Narain Rai, the zemindar, for the years 1224 to 1227 
so. The Moolkee , both inclusive, at an annual jumma of 59,388 rupees, 15 

Provincial anas, 1J pie: that disputes arising between the members of the 
missed'the °* the zemindars, Mirza Ahmed All Khan was appointed 

sui^and * manager of the whole estate: and dispossessed him from the 
the Sudder farm, thereby depriving him of a balance of 21,531 rupees, which 
Dewanny was due to him from the under farmers and tenants, as the 
confirmed balance the ^oofussil collections, for the year 1224 Moolkee , 
thedeci- £fter deducting the sums payable to the estate under his pottah. 
aion. lie also stated, that he had a just claim to a deduction, from the 
sum actually paid by him of 14,108 rupees, 10 anas, 1£ pie, on 
account of certain charges, some of which had been allowed 
to former farmers, and others which the zemindar had agreed to 
deduct when he granted the farm. He therefore sued to recover 
from the estate of the said zemindars, in both suits, the sum of 
35,639 rupees, 10 anas, and l£ pie. 

Mirza Ahmed Ali resisted the claim, stating that a large sum 
was still due by the plaintiff to the estate, and that he having 
instituted a summary suit against him for balance of revenue 
obtained a decree in the Ziltah Court. 

Before the two suits came to a final hearing, the Zillah Judge 
certified to the Court extracts from # his proceeding, transmitting 
at the same time a kistbundee , or bcmd for the amount decreed 
against the plaintiff in, the summary suit, whereby he acknow- 
ledged the validity of the claim made against him by the estate 
of the zemindars, and agreed to pay the sum decreed against him 
by the summary decree kjy instalments : and a bazeenama , or deed 
retracting his claim in suit No. 3, of 1819; and stated that the 
plaintiff had appeared before him in person, and acknowledged the 
execution of the said documents. 

The plaintiff subsequently appeared before the Provincial Court, 
and denied the execution of the said deeds, stating that he being . 
confined in the civil jail in execution of the summary decree, had 
been compelled to execute them against his will, and was directed 
by the Court to file proof in support of his assertion. As he 
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failed to do so, in spite of repeated orders, the opposite party *3*5. 

declaring that he had executed them of his own free will, the 

Provincial Court dismissed both suits with costs on the 16th of Sheikh 
July and 22nd of December 1821, the usual order being passed 
with regard to costs in cases of pauper plaintiffs. lector of 

The plaintiff appealed from both the said decisions, on the plea Puraevu 
that his objections against the kistbundee and baznama had not 
keen inquired into : and the manager having been reipoved, the suit 
was defended by the Collector of Purnea on the part of the Court • 
of Wards: but the Court of Sudder Dewanny Adawlut (present 
C. Smith) being of opinion that as the plaintiff* hajl neglected to 
produce proof of his asserticto before the Provincial Court, not- 
withstanding the frequent injunctions of the said Court, he could 
not now claim to have his pleas investigated, confirmed the deci- 
sions of the Provincial Court of Moorshedabad and dismissed the 
appeal with costs, to be levied from his properly in the event of 
any being found. * 


HURI KISHEN SING and others, Appellants, m5. 

versus 

MUNSUB ALI, GOPEE KAUNT, RAM HURRUCK SING, July 5th. 
and others, Respondents. 

HURI KISHEN SING and others (the plaintiffs in this case, A public 
which was instituted on the 26th of December 1819, in the Zillah sale of an 
Court of Goruckpoor, and made over for decision to the Register 
stationed at Azimghur) were the zemindars of Talook Lolian, and illegal, no 
entered into engagements for their zemindaree at the settlement engage- 
made for the yeais 1216 to 1219 F. S.: considering the jumma™ Gnt l ,av - 
assessed on their estates too heavy, they declined entering into ^ er ^ n 
engagements at the ensuing quinquennial settlement for 1220 to j nt0 by th« 
1224 B. S., notwithstanding which they were confined, and their zemindar 
estate was sold on the 14th of June 1813, in satisfaction of the forth e re- 
rent due for the year 1220 F. S., and purchased by Munsub Ali. 

And on his failing to make good the purchase, money it was again satisfaction 
sold on the 9th of February 18l4, to Gopee Kaunt, Ram Hurruck for the ar- 
Sing and others, which second salt *as confi/med by Government, rears of 
They instituted this suit against Government and the auction ' v 
purchasers, m the first and second instances, to set aside the sale ; so ia. 
pleading that as they had not entered into, engagements for the 
rent of 1220 F. S., the sale of the estate for the arrears of that 
year was irregular and contrary to the regulations. * 

The Collector of Goruckpoor defended the suit on the part of 
Government, and contended in his answer, that, notwithstanding 
the zemindars had signed no kubooleyut for 1220 F. S, yet as 
they, with the knowledge that the Board of Commissioners had 
issued a proclamation that the revenue of those lands for which 
no new settlement was made for 1220 F. S. would be levied 
VOL. iv. m * 
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1825. according to the jummn of 1219 F. S., did not resign the manage- 

— ment of the estate, but continued to collect the rents of 1220 F. S., 

lluriKishen and had paid only 11 rupees for that year into the treasury 
others* 1 * 1 (purchasing, with the sum collected, the village of Chokee Deo 
Xjunsub tiaon), they were answerable for the whole revenue of the year, 
Aliund and that the sale was just and regular. 

others. Munsub Ali, the first purchaser, did not appear to defend the 

suit. Rani Hurruok Sing and others, the persons who purchased 
the estate at the second sale, pleaded that their purchase was 
regular, and left the defence of the suit to the Collector. 

The Officiating Register stationed at Azimghur (I. V. Biseoe), 
was of opinion that^vhen the zemindars declined entering into 
engagementsofor the rent of 1220 F. S., as they were autho- 
rized to do bv the fourth condition of clause 2, section 53, 
regulation 27, 1803, it was incumbent on the Collector, under the 
9th clause of the said section, to have entered into the proper 
arrangements for the rent of the estate, independent of them, and 
that the sale was illegal under the provisions of the 1st and 9th 
clauses of regulation 25, 1 803, no settlement for the said lands 
having been formally concluded. He therefore passed a judgment 
in favour of the zemindars on the 28th of January 1819, setting 
aside the sale, and ordering that they should'be again put in pos- 
session of the village; referring the auction purchasers to Govern- 
ment for the return of the purchase money. The costs of suit were 
charged io Government. 

Hun uck Sing and the other purchasers at the second sale, 
appeiled from this decision to the Provincial Court of Benares. 

'1 lie appeal was first taken up by the Officiating Judge (W. 
Cowell). He was of opinion, that as the zemindars were aware of a 
proclamation issued in conformity with a letter of the Board of 
Commissioners, dated 5th of January 1813, which directed that 
till a new settlement should be made, the rents of 1220 F. S. 
should be paid according to the jumma of 1219 F. S., they should 
have resigned the village to the Collector, and have refrained from 
interfering with the collections of 1220 F. S., wheieas it appeared 
that they collected the whole of the rents of the estate, till 1221 
F. S. when a suzawul was deputed to collect the rents after the 
first sale, at the repeated instances of the tehsildar, who reported 
that they would not refrain from interfering in the collection, 
although they had no potta/i and had signed no kubooleyut. As 
therefore they collected the whohe of the rents for the year 1220 
F. S., for the balance of which year the estate was sold, and had 
paid to Government* but 1 1 rupees for that year, he considered 
the sale valid and legal,* and recorded it as his opinion, on the 
-3rd of April 1821, that the decision of the Officiating Register 
of Azimghur should b'e reversed, and the sale upheld. 

The Senior Judge (A. Brooke) recorded his opinion on the 
19th of July 1821, in favour of the decision of the Officiating 
Register, which he would have confirmed ; for he held it highly 
unjust to sell an estate for the revenue of which no kubooleyut had 
been signed. 

The Fourth Judge (R. H. Rattray), concurring with the Officiat- 
ing Judge, passed a judgmeut on the 21st of July 1821, reversing 
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the decision of the Officiating Register of Azimghur, and upholding 18*5. 
the sale. The costs were charged to the respondents. 

The zemindar applied to the Court of Sudder Dewanny Adawlut HuriKishen 
for the admission of a special appeal. The Court after perusing 
the decision of the Zillah Register, the opinion of the Senior jviunsub** 
Judge of the Provincial' Court of Benares, and a roobukaree of Ali and 
the Collector of Goruckpore, in which he acknowledged the othejrs* 
receipt of a letter from the Board of Commissioners approving of 
the decision of the Zillah Register, and ordering 4iim to carry it 
into execution, admitted a special appeal. As neither the Collector* 
nor M unsub Ali, the first auction purchaser, nor Gopee Kaunt, one 
of the second auction purcl\£sers, appeared to defend the appeal, 
notices were issued, calling on them to ch> so, if they had any 
thing to urge. The superintendant of law-suits filed a durkhast , 
stating that Government had no further concern in the case, the 
name of Government was therefore struck out of the number of 
respondents ; the other persons did not appear. 

The Second Judge (C. Smith), after perusing the proceedings, 
recorded it as his opinion on the 7th of March 1 8*25, that no order 
of the Board of Commissioners could supersede the existing 
regulations of Government, wherein it is laid down, that no land 
can be brought to nsale for arrears of public revenue unless a 
kubooleyut has been signed by the zemindar. He was therefore of 
opinion that the sale was illegal and should be set aside. 

The Officiating Judge (C. T. Sealy) concurred toith the Second 
Judge in thinking the sale invalid, and accordingly passed a final 
judgment on the 5th of July 1825, reversing the decision of the 
Provincial Court of Benares, and confirming that passed by the 
Officiating Register of Azimghur. 

The costs of the second appeal were charged to the respondents. 
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JYE NARAIN MOKERJEE, Appellant, 

versus 

BUL RAM RAI, Respondent. 

THE appellant sued the respondent in the Zillah Court of 
Agra (on the 23rd of August 1816), to obtain from him the sum 
of 1,560 rupees, 5 anas, 9 pie, being the principal and interest of a 
share of profits arising from a partnership in trade. 

He stated in his plaint, that he had traded in partnership with 
the defendant, and from the beginning of 1812 to the end of 
1813, he was, agreement, entitle^ to one-third of the profits, 
which share amounted to 820 rupees, 14 anas, 6 pie : after which 
they carried on business, he having a fourth share in the business : 
that in 1814 they purchased goods in Calcutta to the value of 
1,827 rupees, 13 anas, which were sold at Agra for 3,217 rupees, 
10 arias, giving a profit of 1,389 rupees, 13 anas, and that he had 
deposited with the defendant 1055 empty bottles: and as the de- 
fendant withheld from him his share of the profits of the trade, 
he instituted this suit to recover from him the sum due to him as 
below : 

The balance of 820 rupees, 14 anas, 6 pie;* after 
deducting therefrom 456 rupees, 15 anas, 3 pie, 
being one-fourth of the prime cost of the goods n. a. p. 


purchased in' 1814 363 15 3 

One-fourth of the prime cost of the goods 456 15 3 

One-fourth of the profits on the said adventure. .. . 347 7 3 

Value of 1055 empty bottles 172 5 6 


1,340 11 3 

Interest thereon to the end of July 1816 * 219 10 6 


1,560 5 9 


The defendant denied that he had ever traded in partnership 
with the plaintiff, and challenged him to produce any deeds en- 
tered into between thdm, on the formation of such partnership. 
He stated that he had employed the plaintiff as his agent in some 
money transactions, in which he had defrauded him, and that he 
had instituted this action in anticipation of a suit which he, the 
defendant, had intended to bring against him to compel him to 
refund the monev which he had in his hands. 

After taking the evidence of the witnesses named by the parties, 
the Judge was of opinion that the defendant had failed to esta- 
blish the pleas urged by him against the claim of the plaintiff; 
and that the plaintiff had clearly established the existence of a 
partnership between himself and the defendant (the validity of 
which he did not consider at all affected by its having been 
conducted by mere verbal agreement, without written deeds, part- 
nerships on verbal agreement being matters of frequent occurrence), 
and that the sum of 820 rupees, 14 anas, in money, together with 
1055 empty bottles, the property of the plaintiff, had remained in 
the hands of the defendant; that the dispute between the parties 
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was referred to a punckayut ; from the proceedings of which, it was 18*5. 

proved that goods had been purchased in Calcutta on account of 
the joint concern, for the purchase of which the sum of 456 rupees, Jy« Naram 
15 anas, was paid out of the 820 rupees, 14 anas, as the plaintiff's 
fourth share in the adventure; and that the balance, 363 rupees, 

15 anas, was deposited by the defendant, on account of the plain- 
tiff, with some shroff in Calcutta ; that the defendant appeared to * 
be indebted to the plaintiff as follow ; 

On account of the first transaction : 

Amount placed in deposit by the de- r. a. p. r. a. p. 

fendant with the Calcutta shroff 

on account of the plaintiff 363 15 6 

Price, of 1055 bottles, estimated at * # 

12*rupees per hundred 126 9 6 

490 8 6 


On account of the second transaction: 

Advanced on account of the plain- 
tiff's fourth share of adventure.. 456 15 6 

One-fourth of the profits. 347 7 0 

804 6 4 


Total of principal 1,294 15 0 

Interest from different dates to the institution of 
the suit .* 219 10 0 


Total 1,514 9 0 


He therefore passed a judgment on the 22nd of June 1819, 
decreeing that the defendant should pay to the plaintiff the sum 
of 1,514 rupees, 9 anas. The plaintiff also claimed the sum of 
440 rupees, 4 anas, as interest on the said sum, from the date of 
the institution of the suit to the date of the decree. The Judge 
did not however deem him entitled to interest, but declared that 
if he persisted in the demand, he was at liberty to try his right 
thereto by a regular civil action. * 

The case having been appealed to the Provincial Court of 
Bareilly, the Third Judge of that Court (C. Elliof) observed, that 
the respondent had filed no deed of partnership entered into be- 
tween himself and the appellant, and that nrtne of the witnesses 
had deposed that the parties in their presence ever entered into 
any verbal agreement to trade i.. partnership, and that the res- 
pondent had produced no evidence to ppove that he ever advanced 
a rupee for the-furtherance of a joint trade : that so much appeared 
from the evidence, that a dispute did exfct between the parties 
regarding some unsettled account, and that som^ of the respon- 
dent's witnesses called themselves arbitrators, though no arbitration 
bond, or award of the arbitrators was forthcoming. For these 
reasons he recorded it as his opinion, that the decision of the 
Zillah Judge should be reversed, and the claim of the respondent, 
the original plaintiff, dismissed. 

The Senior Judge (F. Hawkins) was of opinion, that it was 
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18S5. proved that a partnership had been entered into by the parties by 
— — — verbal agreement, in which partnership the respondent was to 
Jye Narain receive one-fourth of the profits : that a dispute arising between the 
P art * es > was referred to arbitrators; and that Punchanun, alias 
lUi. U Punchanurain, deceased, one of the arbitrators, having inspected 
the accounts in the presence of the parties and his colleagues, it 
was found that the appellant had in his hands the sum of 820 
rupees, 14 anas, 6 pie, and 10 55 bottles belonging to the 
respondent. *He therefore recorded it as bis opinion, that the 
• decision of the Zillah Judge of Agra should be amended, and that 

the appellant should pay to the respondent the sum of 820 rupees, 
14 anas, 6 pief the balance of cash f and 131 rupees, 14 anas, the 
price of 1055 bottles at 2 anas a bottle, making the sum of 952 
rupees, 12 anas, 6 pie, principal, wall the sum of 471 rupees, 10 
anas interest thereon, at 9 per cent per annum from the com- 
f mencementofl816 to (he date of his roobukaree (3rd of July 1820,) 

„ being a period of 5^ years, mak.ng a sum total of 1,424 rupees, 
6 anas, 6 pie. 

The Fourth Judge (J, C. Oldham) concurred in the opinion 
expressed by the Third Judge, and accordingly, on the 15th of 
July 1820, reversed, the decision of the Judge of Zillah Agra, and 
dismissed the claim of the original plaintiff with costs. 

The original plaintiff on this moved the Court of Sudder 
Dewanny Adawlut for the admission of a special appeal, and the 
Court (present 1 G. Smith, Second Judge, and S. T. Goad, Third 
Judge), being of opinion that a special appeal was admissible on 
the grounds of the claim of the petition having been dismissed 
- by two Judges of the Provincial Court, in opposition to the opi- 
nions of the Zillah Judge and the Senior Judge of the Provincial 
Court, admitted the appeal. 

The case came on in the first instance before the Second Judge 
(C. Smith). It appearing from enquiries that the article in which 
the parties traded was brandy, the following question was put to 
the Hindoo law officers of the Court, with a view of ascertaining 
the Hindoo law, as applicable to the case: u If two Bramins engage 
in a partnership in trading in wine, is this species of trade correct or 
not, according to the shasters current in Bengal and Hindoosthan K 
And if it be improper, can one partner sue the other for a share 
of the profits '(** The pundits gave the following answer: “ Ac- 
cording to the shatters , it is not proper for Bramins to trade in 
wine. If, however^ two Bramins have acquired wealth by matters 
prohibited by the shuster , the share of each in the said wealth is 
equal,” *• 

On consideration of the whole of the proceedings, the Second 
Judge observed, that the second partnership for the purchase and 
sale of English goods did not appear to be proved; but that it 
was satisfactorily established by the evidence of the witnesses, 
that the sum of 820 rupees, 14 anas, 6 pie, was due by the res- 
pondent to the appellant, on account of the first partnership, in 
which the parties purchased and sold wine, and that the appellant 
had deposited with the respondent 1,055 bottles, the value of 
which it was incumbent on the respondent to pay, and that the 
opinion of the Senior Judge of the Provincial Court was correct, 
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as far as related to the principal : hut that it was improper to 

award interest on such a transaction : that though the pundits 3 

had declared the traffic of wine by Bramins contrary to the shatter, 

they had declared the Bramins entitled, after closing their ac- v Buillsai 

counts, to share alike in anv profits which might arise from such Rai. 

traffic ; and that the punishment of Bramins for dealing in wine 

was not a matter for the consideration of a Civil Court. Leaving * 

that point therefore undecided, he recorded it as his opinion, that 

the respondent should pay to the appellant the sum* of 952 rupees, . 

12 anas, 6 pie, as h : s share of the profits. 

The Fifth Judge (VV. B Martin) concurred in the opinion ex- 
pressed by the Third and Fmirth Judges of the Prtivincial Court, 
and recorded it as his opinion that the decision passed by them 
should be confirmed. 

The Officiating Judge (C. T. Sealy), being of opinion that it 
was proved that a partnership did exist between the parties by 
verbal agreement, and that the sum of 820 rupees, 14 anas, 6 pie, 
was due by the respondent to the appellant, as the balance of cash, 
and 131 rupees, lianas, as the value of 1055 bottles deposited ' 
by the latter with the former, passed a final judgment, on the 24th 
of February 1 825, annulling the decree of the Provincial Court, 
and amending thaf passed bv the Zillah Judge of Agra, and 
ordered that the respondent should pry to the appellant the sum 
of 952 rupees, 12 anas, G pie. The costs were charged to the 
respondent. 


ZORAWUR SING, A.JA1B SING, and SOOPIIAL SING, (Heirs i8f5. 

of Pkrtueh. Put Sing, deceased), Appellants, 

versus July 21st. 

ZOR SING, DEYSEE SING, and KURT A SING, (Heirs of 
Zai.im Sing, deceased), Respondents. 

THIS suit was instituted in for md pauperis by Zalim Sing, in the Claim for 
Zillah Court of Allahabad, on the 6th of July 1808* to recover pos- possession 
session of rnouza Bhutei, pergunnah Areel, the aunual produce 
of which was estimated at 900 rupees, f rom Perthee Put Sing, the rule of 
He stated that the village was the hereditary estate of his family, limitation; 
and that the defendant took fort. possession thereof in 1200 the Averse 
F. S., that during the time the country was under the Govern- 
merit of the Nuwab Vuzeer he did not bring forward his claim, as i n p 0twe8 _ 
he had no hope of redress : but he instituted the present action, sion under 
hoping for redress from the justice of the British Courts. a deed of 

Perthee Put Sing claimed the village under a cleed of sale duly ^rds*of 
executed on 27 th of Rumzan 1200, Hijree, by Bukt Sing, the twen t y 
zemindar, who sold the estate to him in consideration of the sum years, 
of 544 rupees, and pleaded that as he had undisturbed possession 
under the deed of sale for 23 years, the plaintiff's claim was barred 
by the rule of limitation. 
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18*5. The plaintiff in his reply, stated that Bukt Sing was his younger 

brother, and had no right to sell the estate : and that the defendant 

Zorawur had moreover extorted the deed of sale pleaded by him from 
others 0 ^ 80 ^at was not va *id. The defendant, in his rejoinder, 

Zor Sing ' stated that Bukt Sing was the elder brother of the plaintiff ; that 
aud others, he was the responsible zemindar : and that according to the 
custom of the country under the Government of the Nuwab 
Vuzeer, he was the person who had the power of selling or mort- 
gaging the estate. 

Before the suit came to a final hearing, the plaintiff dying, was 
succeeded by his heirs, the present respondents. 

After having perused the whole of -i.be documents, and examined 
Ihe witnesses of the parties, the Judge (J. D. Erskine) w&s of 
opinion that the plaintiff had been unable to prove that any 
violence had been used to compel Bukt Sing to execute the deed 
of sale : and the witnesses of the defendant had clearly proved 
that Bukt Sing, the brother of Zalim Sing, the original plaintiff, 
sold the village of his own free will to Perthee Put Sing, in order 
to raise money to pay the rent due to the existing Government : 
that they (deponents) attested the deed of sale at his express 
desire, and that Perthee Put Sing had undisturbed possession of 
the village from the day of sale. He accordingly dismissed the 
claim with costs on the 28th of February 1810. 

The plaintiffs appealed to the Provincial Court of Benares, and 
the appeal was defended by the present appellants, the heirs of 
Perthee Put Sing, who had demised. 

The Provincial Court, after perusing the whole of the pro- 
ceedings of the Zillah Court, examined another witness named 
Ram Gholam. They were of opinion, that it was proved by the 
evidence, that Perthee Put confined Bukt Sing in his own house 
for some days, and afterwards carried him to the tehsildur’s 
cuichery , and compelled him to execute the deed of sale, and that 
although the witnesses of the respondents deposed that Bukt Sing 
executed the deed of his own free will, that they attested it, and 
Kazee Ouiad Ali (one of the said witnesses), affixed his seal 
thereto by the desire of Bukt Sing, there was in their evidence an 
evident leaning towards the respondents : They observed that 
Ram Gholam, the canoongo of the pergunnah, deposed that no 
balance of rent was due by Bukt Sing to the existing Govern- 
ment at the time of the alleged sale ; that the signature of Bukt 
Sing and some of the attesting witnesses appeared to be written 
with fresher ink than the writing in the body of the deed; so that 
the deed itself was open to suspicion, and that as Bukt Sing had 
other brothers then living, he had no right to sell the estate with- 
out their consent. They considered the notorious fact of the 
influence which Perthee Put Sing had with the tehsildar during 
the time of the Nuwab Vuzeer, a sufficient reason for the original 
plaintiff not having brought his action in any court of justice 
within twelve years after the dispossession. For these reasons they 
reversed the decision of the Zillah Judge and passed a decree on 
the 31st of March 1821, awarding to the appellant possession of 
the village, and charged the costs of both Courts to the respon- 
dents. 
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The respondents having moved the Court of Sudder Dewanny 1M5. 
Adawlut for the admission of a special appeal, the Court, on consi- — 
deration of the undisturbed possession of Perthee Put Sing for Zorawnr 
23 years, and the presumption that no violence was used, and not others 11 ^ 
being satisfied with the explanation of the delay in instituting the ZorSing* 
suit, admitted a special appeal. and others* 

The Court (present C. Smith and C. T. Sealy), on perusal of the 
whole of the proceedings, were of opinion that it was clearly 
proved by the evidence of Kazee Oulad Alt, Kazee of the per- 
gunnah Areel, and other most respectable witnesses, that Bukt 
Sing executed the deed of sale on the 17th of Ramzan 1200, 

Hijree , in the cutcherry of th e*tehsildar, as w^s then the cost >m, 
for a balance of rent due to the ruler of the country, •in favour of 
Perthee Put Sing, who appeared to have been his security to the 
Government. With regard to the evidence of Ram Gholam, the 
witness examined bv the Provincial Court, they'did not consider 
his evidence entitled to any credit, as, by his own statement, 
he was at enmity with Perthee Put Sing, whom he accused of 
having slain his father. As, therefore, Perthee Put Sing had 
undisturbed possession of the village from the time of sale to the 
date of the institution of the suit, a period of upwards of ‘20 years, 
they were of opinion, tlfat the suit should have been thrown out in 
the first instance, under section 18, regulation 11, 1803, and 
accordingly reversed the decision of the Provincial Court of 
Benares, on the 21st of July 1825, and confirmed the decision of 
the Judge of ZilUh Allahabad, and directed that the respondents, 
who, on the execution of the decrea of the Provincial Court, had ( 
obtained possession of the village, should restore it to the appal- 
lants, and account to them for the mesne profits received by them 
during the period of their possession. 

The whole of the costs were charged to the respondents. 


▼OL* IV, 
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Claim to 
recover 
monev «n- 
deV a bond j 
dismissed : 
the Court 
not believ- 
ing the 
evidence 
of the 
witnesses 
of the 
}>L in tiff, 
chiefly 
owing to 
their want 
of respec- 
tability. 


SYDAM SALEH-OONISSA CHOWDRAYN, Appellant, 

versus 

BHOBUN MOHUN LAHARI, and ANUND NATH NEOKEE, 
Respondents. 

THE respondents instituted this suit on the 15th of September 
1819, in the .Provincial Court of Moorshedabad, to recover from 
Syduni Saleh-oomssa Chowdrayn the sum of 24,00 1 rupees, principal 
due on a bond dated 21st of. Maijh 1223 B. S., and 7,440 rupees, 
interest thereon, making a sum total of 31,441 rupees. It was set 
foith in the plaint, tlrat the defendants having occasion for the 
sum of 24,001 rupees, caused a bond for that sum, payable by the 
month of Mayh 1224 B. S., with interest at the rate of 12 per 
cent per annum . fo he drawn out in the name of Bhobun Mohun 
Lalian (plaintiff) and of Roopnath Neokee, deceased, and executed 
it in the usual mariner on the date aforesaid, affixing her seal 
thereon in the presence of the attesting witnesses: that Usud 
Oozuman Chowdry, the husband of the defendant, received the 
monev from them on the 28th of the same month, and endorsed his 
receipt on the back of the bond, which he caused to be duly regis- 
tered; that the period by which she engaged to repay the money bad 
elapsed without payment, and that she refused to pay it. They 
therefore, Bhobun Mohun on his own behalf, and Anund Nath 
Neokee, as heir to Roopnath Neokee deceased, instituted this suit 
to compel her to do so. 

The defendant denied both the debt and the bond. She stated 
that Slieeb Shunkur Neokee, the uncle of Anund Nath Neokee, 
and the master of Bhobun Mohun, was formerly in her employ, 
and had the sole control of her landed estate^; and had embez- 
zled property to a large amount. And that it was not to be 
wondered at. if he had taken advantage of hersituation, and forged 
the bond which was the cause of the present action, in order to 
defraud her, while he had her seals in his custody. 

The Senior Judge of the Provincial Court (W. T. Smith) was 
of opinion that the due execution of the bond by the defendant, 
and the receipt of the money bv Usud Oozuman her husband, 
were clearly proved by the evidence of Radha Nath, Fakeer 
Chand and Rain Lochun the attesting witnesses, lie therefore 
passed ajudgmeit in favour oftl\e plaintiffs on the 16th of April 
1821, directing the defendant to pay the plaintiff's the sum claimed 
with interest up to the date of his decree. The costs were charged 
to the defendant. c 

She appealed to the Court of Sudder Dewanny Adawlut. The 
Second Judge ((3. »Smith) was of opinion that the claim of the 
respondents was not sat sfactorily proved. He did not consider 
the registry of the bond regular. He observed iliat Ram Kishen 
Mujmoodar, the first witness of the respondents, did not depose to 
the actual payment of the money to Usud Oozuman and that, of the 
attesting witnesses, Ram Lochun stated that he had gone to beg 
a rupee from the plaintiff, and Radha Nath, that he waited on 
Jier to get service : their evidence he considered unworthy of 
credit, as it was customary for respectable zemindars to call on 
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respectable persons to attest their deeds, and not on beggars; and 1825. 

that Fakeer Chand deposed that he did not see the bond sign id 

and sealed, having heard of it from the two former witnesses, lie Sydani 
also observed, that Neelkaunt, the writer of the bond, deposed that Saleh-Oo- 
when he wrote it by the desire of Mieeb Chtinder Neokee, the name ™how- 
of the appellant was written on the paper, but that her seal was dr&yn, 
not affixed thereto, and that he was ignorant of any subsequent ». Uhobun 
loan; that his e\ idence was corroborated by Jharroo Chowdry ; Moliun 
and that the plea of the vakeel of the respondents in the Provincial 
Court, that he was not the Jharroo whom they named, was ft a th Neo- 
unworthy of credit, as it was evident that they put iji this plea on kee. 
finding that he would not giv8 the evidence they desired. Under 
these considerations, he recorded it as his opinion, on the 16th of 
April 1825, that the decision of the Provincial Court of Moorshe- 
dabad should be reversed, and the claim of the respondents 
dismissed with costs in both Courts. 

The Officiating Judge (C. T. Sealy) concurring in this opinion, 
passed a final judgment to this effect on the 21st of September 
1825. 


SURROOP SING, Pauper, Appellant, ^ 25 . 

versus - 

DHOWKUL SING, OODWUNT SING, D1RJPAUL SING, and Sept. gist. 

GUNDURP SING, Respondents. 

THIS suit was instituted in formd pauperis , in the Provincial Claim for 
Court of Benares, on the 1 Itli of July 1818, by Surroop Sing, to a^ances^rel 
recover possession of an 8 ana share of the zemindaree of talook L “ t ^ es re 
Surawnn, Mydee Muksul, Rusoola Bhinket, Bursuttee Khas, and adjudged; 
Poora Kuneja, situate in pergunna Mundeahoo, zillah Juanpoor, the rule of 
the hereditary estate of his family, from the respondents, laying 
his action at 10,174 rupees, 8 anas, being three times the sudder appH^bfe 
jumma thereof. 9 to the rase 

The following is a genealogical sketch of the family : of puttee- 

dar* deriv- 
ing a share 
of profit. 
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The plaintiff stated, that Buktawur Sing, the son of Ajub Sing, 18*5. 
was the first acquirer of the estate, and that he had possession 
thereof till his death in 1827 SumBut sera (1178 F. S.) : that as he Suiroop 
left no issue, Muhum Sing, his half brother, took the management £ 
of the estate, with the consent of the widow of the deceased (Ram gingand 
Ferkash Sing, the plaintiff’s father, the nearest heir to the deceased others, 
being yet a minor): that Ram Ferkash Sing, on coming of age, 
managed the household concerns, and Muhum Sing the zemin- 
daree : that on the death of the latter, the settlement of the 
village was concluded in 1197 F. S., by the mutual consent of the 
family, in the name of SheoJJmr Sing, his son, it being customary 
in the province of Benares for one or more of the sharers to stand 
forward as engaging proprietors, the rest of the fafnily participat- 
ing in the profits of the estate according to their respective shares : 
that on his death, in 1198 F. S., Dhowkul Sing took possession of 
the estate, and held it without any sunnud till 1290 F. S. : that in 
1210 F. S., the plaintiff and the defendants obtaining a pottah 
from Government had joint possession till 1212 F. S., when the 
estate was sold by public auction in satisfaction of arrears of 
revenue, and purchased by Mirza Gholatn Nukshbund Khan, who 
had possession till F2I9 F. S., when the sale being set aside by a 
decree of Court, the defendants recovered possession, and paid him 
his share of the profits till 1224 F. S., after which they dispossessed 
him of the land in his own cultivation, and refused him his share 
of the profits. He therefore instituted this suit claiming posses- 
sion of one-half of the estate. 

The defendants denied the plaintiff’s claim, and pleaded that 
the estate was originally acquired by Muhum Sing, that they had 
from the first acquisition undisturbed possession thereof, and that 
neither the plaintiff' nor his ancestors ever bad possession of any 
portion thereof or any interest therein. 

After receiving the documents of the parties, and examining 
their witnesses, the Senior Judge of the Provincial Court of 
Benares (W. A. Brooke) was of opinion that the plaintiff 
had not proved that either his ancestors or himself ever had 
possession of the estate, and that as tbfe defendants had held it 
for so long a time, his right of action was barred by the rule of 
limitation. He therefore dismissed the claim* on the 30th of 
December 1820, with costs. 

'I he plaintiff appealed from this decision tfl the Court of Sudder 
Dewanny Adawlut, and was allowed to plead as a pauper. The 
respondents did not appear to iafend the appeal, although duly 
summoned. • 

The case was first taken up by the Second Judge (fcourtney 
Smith). On perusal of the whole of the proceedings, he was of 
opinion that it was proved that the talook of Sur^wun, &e., situate 
in pergunna Mundeahoo, zillah Juanpoor, was the ancestrel estate 
of the family of the parties, and that during the confusion and 
misrule, which existed in the time of Raja Bulwunt Sing, it was 
for a time lost to the family, until Thakoor Buktawur Sing, the 
son by the first wife of Ajub Sing, regained possession, since 
which time it had remained in the family : that at the settlement 
of 1197 F. S. Sheo Umr Sing, the el^er brother of the respon- 
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1825. dents, got a pottah for the estate, as an hereditary talook from the 

Resident of Benares, and retained possession until his death, 

Surroop when a pottah was granted to the respondents ; and that there was 

I)howk'ul n ? P ro °f that the descendants of Indur Sing, full brother of 

Sing and Thakoor Buktawur Sing, ever separated themselves from the family, 
others, or ceased to participate in the profits of the estate. 4 He therefore 
considered the estate to be the rightful inheritance of the descend- 
ants of Ajub Sing, by his two wives. He did not consider the 
plaintiff entitled to a moiety of the estate : for it appeared by the 
genealogical table, the correctness of which was proved by the 
evidence of the. witnesses, that 4 anas would go to the descend- 
ants of Rughoonath rSing, and 4 anas to the descendants of 

Byjnath Sing, the sons of Indur Sing; and that of the share of 

Rughoonath Sing, one-half (or 2 anas of the whole estate) would 
devolve on the descendants of Sewuk Ram, viz. the plaintiff and 
his brother Roop Sing, and the other half on the descendant of 
Munwa Sing, viz. Koorhoo Sing. As Roop Sing, the younger 
brother of the plaintiff, messed with him, the Second Judge was 
of opinion that a decree might be passed awarding to him, with the 
plaintiff, on the sole prosecution by the plaintiff, the two anas to 
which they were entitled : but that this could not be done with 
regard to the shares of the descendants of Munwa Sing, the other 
son of Rughoonath, and of Oodwun Sing sou of Byjnath, as they 
were not parties in the suit. He did not concur in the opinion of 
the Senior Judge of the Provincial Court, that the cognizance of 
the suit was barred by the rule of limitation. He observed, that 
$s Muhum Sing, the father of Sheo Umr Sing and the respondents, 
had possession subsequent to the 1st of July 1775, the plaintiff’s 
right of action was sa\ed by sec tion 35, regulation 23, 1795; that 
Ram Perkash Sing, the father of the plaintiff, had no occasion to 
bring forward a claim in any Court, as he received his share of the 
profits, and had no cause to be dissatisfied : but that the plaintiff 
had brought his action within twelve years from the time when the 
defendants refused to allow him to participate in the profits of the 
estate. Under these considerations, he recorded it as his opinion, on 
the 29th of November 1*324, that the appellant was entitled, in 
conjunction with his brother Roop, to possession of a 2 ana share 
of the whole 'estate in question. 

The case was next laid before the Officiating Judge (C. T. 
Sealy). He observed, that the appellant stated in his plaint that 
Buktawur Sing died in 1827 and in his petition of appeal 

that he died in 1823*SWm6M*; and that after his death Muhum 
Sing had possession of the, estate as manager. He did not think 
the evidence was sufficient to establish the fact, that either the 
ancestors of the plaintiff* or the plaintiff himself, had since that 
period possession, of any portion of the estate. He therefore 
thought that the claim was barred by the third clause of section 
J5, regulation 22, 1795, which declares that no action for the reco- 
very of possession of land shall be cognizable, when the party had 
been dispossessed antecedent to the 1st of July 1775, correspond- 
ing with the year 1832 of the Sumbut sera, and recorded it as his 
opinion, on the 30th of June 1825, that the decision of the Pro- 
vincial Court of Benares should be confirmed. 
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The case was lastly taken up bv Henry Shakespear (Officiating 1625. 
Judge.) He concurred with the Second Judge with regard to the 
proof of the facts stated in his opinion, and observed, that although Surroop 
clause 3, of section 15, regulation 22, 1795, fixed the 1st of July 
1775, as the period beyond which no cause of action should arise, si ng and. 
yet the 2nd clause of section 35, of that regulation, saved to puttee- others, 
dars the right of suing to recover possession of their shares, 
provided any one of the sharers had possession subsequent to 
the period fixed as the limit by the third clause of 'section 15. In 
concurrence therefore with the opinion of the Second Judge, he 
passed a final order on the 21st of September 1825, amending the 
decision of the Provincial Obnrtof Benares^ dismissing the plain - 
tiff's, claim to 6 anas of the village, and awarding, to him and his 
brother Roop Sing possession of 2 anas thereof. One- fourth of 
the costs were charged to the respondents, and the rest to the 
appellant. 


BUNEEYAD SING, Appellant, 1825. 

versus • 

GHOLAM ALI, Respondent. Dec. 3rd. 

GHOLAlVf AH sued Buneeyad Sing in the Provincial Court of In a suit 
Benares on the 21st of January 1817, to recover the sum of 4,57$ to recover 
rupees principal, and 2,765 rupees, 12 anas, interest on a bond, 
total 7,340 rupees. The defendant, though duly summoned, failed c ollrt 
to appear to defend the suit, and the execution of the bond, and awarded 
payment of the money being fully proved, an exparte decision was 6ie prin- 
passed on the 30th of September 1820, awarding to the plaintiff?^™* 
the principal sum lent, with interest thereon at 12 per cent per t j ie d ay 0 f 
annum from the date of the bond to the day of payment, provided payment, 
such interest did not exceed the principal* The costs were charged provided 

to the defendant. teroatdid 

The defend int appealed to the Court of §udder Dewanny not excee a 
Adawlut from this decision, denying the execution of the bond ; the prin- 
but as he neglected to appear within the period allowed by a pro- ci I )al * The 
clamation ordering him to a’ tend and prosecute his appeal by a ]j^ er 
given day, the appeal was dis is,$ed on default. It was, however, Adawlut^ 
subsequently readmitted on hi"> shewinjg cause for the delay. allowed 
On perusal of the whole of the proceedings, the Officiating theprin- 
Chief Judge (C. Smith) saw no reason foj altering the decision of and 
the Provincial Court as far as related to the justice of the claim of BUm 
the respondent. He observed, that the decision*of the Provincial interest. 
Court in awarding only interest equal to the principal was not together 
conformable to a decision passed by this Court in the case of Baboo ™ th 
Janki Pershad, appelant, versus Raja Oodwunt Nurain Sing, res- 
pendent, in which interest was awarded from the date of the bond, on that 
though it greatly exceeded the principal ; yet as the respondent aggregate 
had not appealed from that part of the order, the decision cduld 8Um “ om 
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1825. not be altered. As, however, the interest had already exceeded the 

— principal, he passed a final decision on the 3rd of December 4825, 

the date of confirming the decision of the Provincial Court of Benares, and 
crttBto^he awar( ** n » to respondent the sum of 9,150 rupees, as the con- 
day of 6 s °lidated sum of principal and interest; and interest on that sum 
payment, from the date of his decree to the day of payment at the rate of 
12 per cent per annum; the costs were charged to the appellant. 


PREAG SING, Appellant, 
versus 

AJOODYA SING, Respondent; 
and 

AJOODYA SING, Appellant, 
versus 

PREAG SING, arid CHUKUN SING, Respondents. 

AJOODYA Sing instituted a suit in the Provincial Court of 
Patna, on the 24th of April 1817, to recover from Preag Sing 
and Chukun, a moiety of the share of Goodrv Sing, his father, in 
Shalmbad, the talooks of Khurpoor, Agursoonda and Koondee, in pergunna 
being a Arra, zillah Shahabad ; and to recover the mesne profits thereof 
aiTado^tcd f° r . vear 1224. Suit laid at (>,244 rupees, 1 ana. 
son: the * state d that the family property was held in joint tenancy by 
adopted three brothers, Chukun Sing, Goodry Sing and Ajaib Sing till 
son takes 1*222 F. S., when, after the death of Goodry Sing, C hukun Sing, 
and the^ 1 ’ ^* s * 5ro ^ er » petitioned the Collector for a separation, stating at the 
real son sam ® time that Goodry Sing had left heirs, the plain tifF, (his own 
three- son), and Preag Sing, (an adopted son); that he, plaintiff, denied the 
fourhs of adoption of Preag Sing, who was in fact the son of Chukun Sing : 
bis proper- but that the Collector, on perusing a document filed by Chukun 
Sing and Preag Sing, purporting to be a deed executed by Goodry 
Sing, whereby he left to his real and adopted son equal portions of 
his property, put Preag Sing in possession of one half of his share, 
and the plaintiff' of the other: leaving him, if dissatisfied, the 
option of suing Preag Sing to recover the same. He therefore 
instituted this suit to recover the skid moiety from Preag Sing 
and Chukun Sing, denying both the adoption of Preag Sing and 
the execution of the said document. 

The defendant stated that Goodry Sing, having no son, adopted 
Preag Sing, the son of his brother Chukun Sing; and that five 
years after the adoption* the plaintiff was born, and that Goodry 
Sing before his death executed a deed granting his real and 
adopted sons equal shares of his property. 

The Third Judge of the Provincial Court of Patna was of 
opinion, that it was proved by the evidence, that Goodry Sing did 
really adopt Preag Sing before the birth of the plaintiff, his own 
son : but that the document filed by the defendant was unworthy 
of credit, being merely a copy, and unsupported by credible evi- 


1825. 


Dec. 7th. 


The heirs 
of a de- 
ceased 
Hindoo in 
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dence, so that the decision of the case depended on the Hindoo 
law. He therefore put the fQllowing question to the pundit of the 
Court “ If a Hindoo adopt his brother’s son ; and after the 
adoption, his wife bear him a son ; how, according to the Shaster , 
will his property be divided between his own son and his adopted 
son V* The pundit gave the following answer: “ According to the 
Hindoo law as laid down in the Mitakshura , Vyuvuhara , Mayu - 
cha % and other tracts, the property will be divided *nto two parts : 
one of these parts will be again divided into four portions, of which 
one will go to the adopted son, and the rest of the property to the 
real son. This vyuvustka is % according to the doctfine of Vasliis - 
tha and Catyayuna.” The Third Judgef passed a judgment 
according to this vyuvustka , awarding to the plaintiff three quarters 
of the property claimed : and leaving in the hands of Preag Sing 
one quarter thereof, or one eighth of the whole, share of Goodry, 
and left Ajoodya Sing the opt on of suing the defendants to reco- 
ver the mesne profits of the portion awarded to him, if they 
refused to pay them to him. 

Both parties, Ajoodya Sing and Preag Sing, being dissatisfied 
with this decision, preferred separate appeals to the Sudder De- 
wanny Adawlut on pleas similar to those urged by them respectively 
in the Provincial Court. Previously to deciding on this case, the 
Court demanded an exposition of the law from their Hindoo law 
officers, in terms nearly similar to the question put to the pundit 
of the Court of Circuit, and received the following answer : “ A 

Hindoo inhabitant of the district of Shahabad adopts his own 
brother’s son: and afterwards has a son born to him. Alter his 
death his property will be divided into four parts, of which three 
parts will go to the real son, and one part to the adopted son : 
this vyuvustka is accoiding to ill? Mitakshura , Duttaca Mimansa , 
and other tracts current in the district of Shahabad." 

Authority: The text of Vaskistha cited in the Mitakshura , 
Duttaca Mimansa , and other tracts. 41 If a person first adopt a son, 
and afterwards have a son born to him: after his death, one fourth 
of his property will go to the adopted son.” 

As this vyuvustka was not conformable to that of the pundit of 
the Provincial Court, the pundits of the Sudder Dewanny Adaw- 
lut were desired to explain. They stated in reply, that the answer 
given by themselves was correct, and borne out by the Shasters, 
and even by texts alluded to by the pundft of the Provincial 
Court : The text of Vaskistha ne ; ng the one given as the authority 
for their answer : and the text >f Catyayuna being as follows : 
“ If after the adoption of a son, a son b&born to the adopter, the 
adopted son will take one fourth.” 

The Court concurred with the Third Jfldge of the Provincial 
Court, as to the proof of the facts of the case t but under the 
vyuvustka of their pundits, they amended the decision of the 
Provincial Court, and passed a final decision on the 7th of De- 
cember 1825, -awarding one-half of the moiety claimed to Ajoodya 
Sing, and leaving Preag Sing (the adopted son) in possession of the 
other half, or of one-fourth of the whole property of Goodry Sing. 
One-half of the costs of both Courts was charged to Ajoodya 
Sing and the rest to Preag Sing. 
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BIRJA SAHJSEand others (Heirs of Luchmuh Saiik*, 1826. 

deceased), Appellants, - — - 

versus Jan. 16th. 

ROOPUN SAHEE and others, Respondents. ‘ 


THIS was a suit instituted in the Tirhoot Zillah (Jourt, on the Claim to 
16th of January 1812, by Oudhoo Sahee, Cbejn Sahee, and Roa- * °f 
pun Sahee, against Luchmun Sahee, Soobrun Sahee, ana the other h^dedpro- 
appellants, to recover possession and be registered^ proprietors perty dis- 
of oue moiety of mouzas Cuttufpore, Ram Puttee, Nowa,and Khota, missed; as, 
a nizajnut mehal ; a moiety of mouza Dhotalee, a* seven anna jj^'^ities 
share of whi< h was nizamut and the re»t jageer land ; a moiety of ^re^des- 
a third of Rajgond, a bruhmooter mouza ; and a moiety of mouzas cended* 
Sultanpoor and Besee fiyjnathpoor Uslee and Dakhilee , an the * 
altumgha mehal in pergunna Tirsut, zillah Tirhoot. Ihe action 
was laid at Rs. 505, the estimated annual produce. wasoroha- 

The plaint set forth, that all the above mouzas, as well as Dost- ble the pro- 
poor Kundoee and mouza Bungtoiah a nizamut mehal , constituted P er, y ^ 
the hereditary estate derived from his grandfather by De«> *ingh 
Rai (the ancestor of tlie plaintiffs) ; and the following genealogical t j, e f nm ,|y 
sketch of lus family was given in:, and ieac- 

9 qnired by a 

different 
branch ; 
and it not 


t — 


DEO SINGH RAI, 

A 


Joggut Sahee, 


Bebar Sahee, 


r 

Kharee 
Sahee, 
—a 


Liich- 

mun 

Sahee, 

deftdt. 


Gudhnr Suboor 
Sahee, Sabee, 
deftdt . 


Hnrgovind 

Sahee, 

— * A 


Soobrun 
Sahee, 
deftdt . 


Dhurum 

Sahee, 

Ruksh Pirtee 
Sahee, Sahee, 
deftdt. j 


r 


Goolab 

Sahee, 


Mya- 

kowan 

Sahee, 

dtftdt. 


Oudhoo 

Sahee, 

plaintiff. 


Loung 
S thee, 
deceased. 


Bechook 
Sahee, 
deftdt . 


Ch^a 
Sahee, 
' deftdt . 


rJ L 


Cheyn Roopun 
Sahee, Sahee, 
plaifftiff plaintiff. 


appearing 
\ that there 
n j a as any 
Oudaff (r*cf «f 

chUdleti. n « ht or 
poaaession 

on the part 
of the 
claimanta, 
eince the 
Company's 

accession 
to the De* 
wanny. 


According to family custom, the elder brother, by general con- 
sent, undertakes the management of the estate and other domestic 
affairs, and in conformity with this usage, Beh#r Sahee, the paternal 
ancestor of the plaintiffs, first engaged for the settlement for, and 
superintended the villages in dispute, and, after him, Dhurum 
Sahee, the ancestor of the defendants, who ,was succeeded by the 
defendants themselves, who were of the family of the elder .brother 
Juggut Sahee. The matrimonial, ejtequial, and dther necessary 
expences were defrayed by general consent from the proceeds of 
the villages in question, and the plait tiffs continued in possession 
of the Khoodrkaeht lands, which had been occupied by their 
grandfather. According to ancient custom, a petition was presented 
to the Collector’s office at the time qf the decennial settlement in 
1 197, F. S. in the name of Luchmun Sahee, by his bro&er, the 
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1826 . ] a te Rughoonath Sahee for the malgoozaree of the villages in 
~ t — dispute ; and the proceeds of the estate were paid till 1199 f F. S. 
BirjHSahee and likewise from the end of that year till 1212, F. S. to the plain- 
». n jBoopuii f whoannuali y received Rs. 25,*Rs. 20, and sometimes Rs. 15 as 
Saliee and proprietary dues. 1 he plaint further stated, that the plaintiffs were 
others. in possession of ten beegas of land belonging to the sixth share 
of mousa Rajkund ; that the ryots of mouzas Ramputtee and 
Dhotolee, in consequence of two tetters written by Rughoonath 
* Sahee and sent to them by Dhurum Sahee, the ancestor of Cheda 

Sahee and Bechook Sahee, directing them to take pottahs for the 
lands which they cultivated from (^udhoo Sahee, (the plaintiff), 
■who was' the putt eedar of half of the above mouzas, and to pay 
the revenue to him, had done so accordingly, and continued to pay 
the revenue ; that in'4204, Fuslee, Luchmun Sahee, one of the 
defendants, had registered the villages in dispute in the Collector’s 
office, in the names of Suboor Sahee and Pirtee Sahee, without 
informing the plaintiffs ; that' he would not accede to their request 
of having their names entered in the Collector’s books, and ne- 
glected to give an account of the profits and io.'ses of their share 
when desired to do so by the plaintiffs ; that as there were eight 
villages and upwards of a ten-and-half anna share of a third 
of mouza Bungtolah, which had been publicly sold (for which the 
plaintiffs would sue hereafter) there still remained eight villages 
and upwards of a five anna one pie share, to a moiety of which 
the plaintiffs were entitled, viz. four mouzas and upwards of a two- 
and-half annas: from which, if mouza Dostpoor Kundnee were de- 
• ducted (of which the plaintiffs were in possession, and settlement 
of which was sometimes included in the defendants, but generally 
in the plaintiffs kdbooheut) they were entitled to recover posses- 
sion, and be registered as proprietors of three mouzas, and up- 
wards >of two-andhalf annas, for whichthey accordingly now sued. 

The defendants, >Luohraun Sahee, Suboor Sahee, Myakowan 
Sahee. Bechook Sahee, and Cheda Sahee, stated in answer, that aH 
the villages mentioned in the plaint composed the estate whiefh 
had belonged to the ancestor of the parties; that in 1155, Fttslee , 
the father and uncle of the plaintiffs sold the villages in pergun- 
nah Tirsut without the knowledge or consent of their (the defen- 
dants) ancestor, who lned in mouza Churwah, pergunna Bisarah, 
zillah Hajeepoor, his ancestral estate ; that the whole of the 
villages in dispute remained in tlje possession of the purchasers 
till -1 170 Fuslee; that between the years 1171 and H92 Fuslee, the 
defendants, white living separate, repurchased, at much trouble 
and expence, and with iponey realized by their -exclusive exertions, 
all the villages sold by the plaintiffs ancestors, by paying two or 
three times their value, and Tecoveredthe kubalas or deeds of sale; 
that in 1209 fuslee, a robbery was committed in the house of the 
'defendant' Suboor Sahee, when a basket in which the papers were 
'deposited was stolen among other property, but that*there still were 
a few documents at the house of Luchmun Sahee, which would be 
produced on the investigation ; that no credit ought to be attached 
to the allegations of the plaintiffs, with regard to the matrimonial, 
exequial, and other necessary expences, having been defrayed from 
the proceeds of 'the estate in dispute, to their having received 
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malikana in cash, and to their being in possession of ten beegas 
of the malikana land ; for the defendants, on seeing the distress of ' 
the plaintiffs, had, from a spirit of brotherly kindness, made over to Birja^ihee 
them for their support five out of an hundred beegas of malikana *" f^opua* 
land in mouza Rajkond, which was in their (defendants) possession, Sahee and 
and consisted of two distinct parts, having been divided between others, 
them ; that if the plaintiffs had really been co-sharers with the 
defendants, they would have been entitled to fifty beegas of mali- 
kana land ; that likewise, when the petition was presented for th* 
nizamut villages, by Luchmun Sahee in 1 197, and the accounts of 
the profits and losses of the estate were made up by Luchmua 
Sahee, Suboor Sahee, and Pir^ee Sahee, the three coparceners, or 
when the settlement was made in 1202 Fusle§ , for mouza Bung- 
tolah, hi the name of Luchmun Sahee, the names of the plaintiffs 
would also have been entered in the Collector** books, or in the/ifa- 
noongo’s report on the sharers of (he estate, furnished as required, 
in 1203 Fttslee , by the Collector, in consequence of disagreements 
between the partners; that if the plaintiffs had any claims on the 
estate in question, they would have brought them forward in the 
suits instituted by them against their (defendants) ancestors, up 
to the present day; that tfys plaintiffs statement, with respect to a 
separate settlement hawing been made for mou?a Dostpoor Kund* 
nee, and their being in possession of it, was altogether false, inas- 
much as there was a decree of the Court to prove that the above 
mouza was the estate of a minhaeedar , and the caus£ was pending 
before the Sudder Dewanny Adawlut, in consequence of the min- 
haeedar having appealed : that if the minhaeedar had 1 granted a 
pottah to the plaintiffs as maliks , such grant would not establish 
their proprietary right; that the two letters forged by the plaintiffs, 

E nrporting to be written to the ryots of tnouzas Ram Puttee and 
ungtolah by Rughoonath Sahee (who died in 1202 Fuslee t ) on- 
behalf of Luchmun Sahee and Suboor Sahee, although they were 
able to write themselves, and falsely stating that Oudhoo Sahee 
(plaintifT) was the putteedar of a moiety of those villages, and di* 
recting them to take a pottah for the lands they cultivated from 
that person, would not prove the co-parcenary of the plaintiffs ; and 
that the suit now instituted by the plain tiffs,* notwithstanding they 
bad disposed of the villages in dispute, was barred by the lapse of 
time, and was not therefore cognizable • 

The answer of Soobrun and Buksh Sahee was to a similar effect. 

On the demise of Soobrun Sahea, Suboor and Buksh Sahee 
alone appeared as his heirs. 

On the 8th of September 1815, fee Register of the zilldh passed 
judgment to the following effect : • 

4 ‘ The plaintiffs claim,, on the ground of a proprietary * right 
derived from their paternal grandfather, as established by their 
genealogical table ; but their right is not corroborated bv a single 
one of the eleven documents produced by them ; for th akubalas or 
bills of sale, are dated 1 165 F. S. whereas it has been proved bj 
the testimony of six witnesses adduced by the defendants, that the 
father and uncle of the plaintiffs sold the villages specified in the 
plaint, and which formed the joint estate of the parties, in Hft5 
Fuslee ; that the purchasers were in possession of them till ik70 
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i82fl. Fuslee ; that the defendants ancestor repurchased theite while 

— living separate, between the years 1171* and 1 192 * F; and thaft 

BitJaSshee defendants have been, : as set forth in their reply/ in pbssession 
independently and eiclusively of the plaintiffs or their ancestors. 
Suttee and ^ Move hvtka in the'Sultanpore case; dated 1 196, a copy of %htch 
others. has been filed by the plaintiffs (which states that the nameof the 
plaintiff, Oudhoo Saliee, was entered with the names of* Luchinnti 
Sahee and the othe? defendants as 44 maliks f* and thereby contra- 
dicts 1 the statement of Hidayut Ali Khan, produced by the phutt-' 
tiffs, which declares* that Luchmun and Suboor Saheehad conti- 
nued to receive the malikana or proprietary dues of Sultanpore) 
as well as th * farigh-khuttee or deed of acquittance, pottah , and 
other documents relative to DostpoorKundnee, for which no suit 
has been instituted, are irrelevant tb the present case. As the 1 
plaintiffs have stated in their plaint, and their witnesses; Biijoo and 
Mohun Sahee have deposed, that the plaintiffs have not been in 
possession of monza Cuttulpore since 1199 F. S., the lapse of 
twenty years from that period to the yeSr 1219, the date of the 
present suit, bars their claim, and places it beyond the cognizance 
of the Court: even crediting the allegations of Mohun Sahee, 
fihpopnarain Sahee, and Birjhoo Sahee, that the plaintiffs received 
in their presence, from the defendants, twenty-five rupees one year, 
twenty another, and fifteen another, it would not appear that these 
sums were paid as malikana; for if the plaintiffs were,entitled ;to a 
moiety of eight mouzas, it is surprising that they were satisfied 
with so small an amount (one mouzb alone, Cuttulpore, consisting 
of seventy beegas, being set aparffor that purpose), and that they 
did not sue, if they considered their share of malikana inadequate. 
None of the plaintiffs witnesses have deposed to their having 
received mafihana from 1199 to 1210 F. S. It is surprising that 
the plaintiffs should be in possession of ten bpegas of malikana 
land in mouza Rajkund, as stated by them, for it appears from the. 
depositions of the witnesses, that one hundred beegas of malikana 
land , in a third of mouza Rajkund, is separate ; and even if they are 
it) possession, it camonly be granted for their support. The grant 
pf indigo, pn forty-five beegas of the mouza Rajkund lands (a copy 
of which has been filed by the plaintiffs, unaer the idpa that the, 
insertion of the name of JoolalSahee, son of the plaintiff Oudhoo 
Sahee, in it, in conjunction with the names of certain of the defen- 
dants as maliks , might benefit his cause) is insufficient to establish 
their claim, inasmuch as 1 qm of ppinioq, that such grant was made 
for their subsistence in the same manner as, according to the 
statement of the defendants, five beegas of malikana land in mouza 
Rajkund, were granted for their subsistence.-’ — rHe therefore 
dismissed the suit with costs. 

, Oudhoo Sahee and^Roopun Sahee (Cheyn Sahee being dead) 
appealed to th.e Patna Provincial Court tn formti pauperis . 

/ On the 234V April 1821, the Third Judge (ia opposition, to the 
opinion of the Ejrst Judge, as contained in bis proceed ingoft^e 15th 
Af 4 J/MMiary 1821 , who was disposed to affirm the judgment of the 
ZUIah C6urt),and in concurrence with the Acting Judge, who con- 
Jiffef&d that .it fia^ not been proved, that the respondents ancestor 
)[fiipurcbas^ villages ip disppte , reversed the Rdgi Iter’s decree, 
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and' passed a decree directing the appellants to be put in 'possession 1021 
of a moiety of the villages' in dispute, according to their claim, and ■ ■—» 

granting to like* manner to* the respondents* a moiety' of mouza BiiJaSahcs 
Dostpoor Kundnee, -which was in tl» possession *of thetappellants. ascl others 
The costs of both Courts were made payable by the respondents. 

A special appeal to this Court was allowed by the. Second and othersl 
Third Judges (Messrs. Smith and! Goad,) on the grounds, that the 
proprietary right of Gudhoo Sahee; and the' other plaintiffs to this 
estate, did not appear well founded, and because ths reasons 
stated in the decree of the Zillah Court, aud the proceeding of the 
First Judge of the Provincial Court seemed to justtfy a further in- 
vestigation of the defendants qpse. The appellant, Luchmun Sahee, 
was succeeded on* Ins* demise by Birja Sahee, who appeared on 
behalf of himself and likewise ,a* guardian to Achdnmut Sahee, 

Hoolee Sahee, Pran Sahee, 'lhakoordial Sahee, Rughoobundial 
Sahee, and Soodishtdial SaJhee, his minor brothers, heirs of the 
deceased. The respondent, Oudhoo Sahee, was succeeded on his. 
death by Joolal Sahee and Dhunee Sahee his sons, and lahurdutt 
Sahee his grandson. 

• The case came to a hearing before the Second Judge (G; Smith) 1 
on the 16th of March 1825^ wheivall the papers and pleadings of the 
parties were read. Subsequently, the appellants vakeel presented a- 
copy gif a decree passed by the Durbunga Zillah Court, dated July, 
the 5th, 1782, in the case of Moohummud Shakir Khan v. Luchmun 
Sahee; copy of a report made in 1 196 F. S. on *the mouza* in 
pergunna Tirsut ; a copy of the KUab Minhaee for I I 98 F. S ; and 
a pottah in the names of Luchmun Sahee and others, dated L5tb 
of Shuhur Showal 1209 F. S. * 

After a due consideration of all the circumstances,of the case, 
the Second Judge (C. Smith) saw no reason to change the opinion 
entertained by him on admitting the special appeal. He therefore 
recorded his judgment to the following effect : 

“ i am clearly and decidedly of opinion, that the estate in dispute 
in pergunna Tirsut, zillah Tirhoot, belonged formerly to the an- 
cestors of the parties in this case, but went, and for a long time 
continued, out of their possession ; that the family of Juggut Sahee, 
son of Deo Singh Rai, viz. the appellantstfincestors, alone exerted 
themselves and expended money for the recovery of it, and having 
repurchased it, have ever since been in possession of it, indepen- 
dently aud exclusively of the respondents, who are descendants of 
Behar Sahee, the other son of , Deo Singh Rai ;,that the descendants 
of Behar Sahee had no part or share in the recovery of it ; and that 
although a portion of land may Vave been made over to them for 
their subsistence, such grant cannot establish their proprietary 
right. It appears from the papers of the case, that when the settle- 
ment was made in 1 197, the name of Luchmun Sahee (who is one of 
the descendants of Juggut Sahee) was registered ir» the Collector's 
books; and that in 1204 F. S., the names of Soobrun and Pirtee 
Sahee were also entered ; but they were likewise descendants of 
Juggut Sahee, nor does it appear that the name of any one of the 
descendants of Behar was ever registered in the Collector's office. 

The reasons, moreover, stated in the proceeding of the First 
Judge of the Provincial Court (against whose opinion the decree 
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1 826. of that Court was passed,) and in the decree of the Register, 

appear to me correct and conclusive. Adverting to these circum- 

Fiijft Sahee stances, and to the precedent established by the decree No. 2219, 
*nd others, passed by this Court on the 27th of April 1824, which provides 
v. Roopun that the factof a person being a sharer in an estate before it is 
others* 11 80 ^’ 19 no g roun d for granting him a share in it after it is repur- 
chased. I am of opinion, that the decree of the Provincial Court 
should be reversed, and the judgment of the Register upheld/! 

The case was accordingly referred for the concurrence of another 
Judge, and came to a hearing before the Chief and Fourth Judges 
(Messrs. Leycester and Dorin) who having perused all the papers, 
were of opinion, that although the , appellants and respondents 
were collateral relations, and descended from one common ancestor 
(Deo Singh Rfci), who was the proprietor of the villagesin dispute, 
as well as of others, yet it appeared probable, from thd evidence 
adduced, that the villages in question had been alienated, and 
had been subsequently reacquired, as stated by the appellants, 
exclusively by them; and, that, at all events, there was no satisfac- 
tory proof^ that the respondents' branch of .the family had ever 
been in possession of any portion of the lands in dispute, since the 
accession of the Company to the Dewanny, or sufficient trace of 
any right to share having been maintainedrand kept alive since 
that period. In concurrence, therefore, with the Second Judge, 
they passed a decree reversing the judgment of the Provincial 
Court, affirming the order of the Zillah Court, which dismissed 
the plaintiffs claim; and making the costs of the Provincial and 
of that Court payable by the respondents. 
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SYUD KULUNDUR A LI, Appellant, «». 

versus — ■ 

DHCOMUN BEEBEE, (widow of Kiiooa Yab Kiian, deceased), Jen. lfitU. 
and others, Respondents. 

• 

SYUD KULUNDUR ALf, having proved his pauperism, insti- The Pro- 
tuted this suit in formd pauperis , t > be allowed to redeem from vincisl 
mortgage a portion of mouza Kuttola, a rent free village, and to re- Court her- 
cover from the defendants mesne profits from 1228 to 1230 F. S. tu^dTni^aa 
The action was brought in the Allahabad Zillah COlirt, where the appeal in 
claim .was dismissed. On appeal to the Benares*Provincial Court, th eform&pau- 
Fourth and Officiating Judges of that Court rejected*the p I aiu tiff’s P* rU> °? 
application to prosecute the appeal m formd pauperit , without any 0 f t becase 
reference to the fact as to whether he was or was not a pauper, and 
but upon the ground that the original judgment did not appear to out refer- 
be erroneous or unjust, and therefore did not merit a further inves- 
tigation in appeal. He was, at the same time, left at liberty to pauperism, 
institute his appeal on performing the conditions of appeal pre- held that 
scribed by the regulations for persons not suing as paupers. He » nch 
subsequently preferred a special appeal against this order, to the 
Sudder Dewanny Adawlut, praying that the Proxincial Court might a special 
be directed to admit his appeal as a pauper. The Second Judge appeal, 
of the Sudder Dewanny Adawlut (C. Smith), before*whom the case 
cam* to a hearing, rejected the appeal, observing that the Provincial 
Court did not represent Kulundur Ali as possessing sufficient funds 
to defray his expences, but refused to admit his appeal tit formd • 
pauperis on a review of the circumstances of his case, and the order 
passed thereon bv the Zillah Judge, and that it had frequently been 
determined by the Sudder Dewanny Adawlut, that such an order 
was final and conclusive, and not open to appeal, (a ) 

(a) By clause 3, section 12, Regulation 28, 1814, it is provided, that “ If 
upon a perusal of the petition and copy of the decree (in the case of an appeal by 
a pauper) the original judgment shall not appear to the Court to be erroneous 
or unjust, or if the nature of the cause shall not appear to be of sufficient im- 
portance to merit a further investigation in appein, the Court will reject the 
petition and will refuse to admit the petitioner to sue in appeal as a pauper.*' 

This rule has been construed by the Sudder Dewanny Adawlut, on many occa- 
sions, as vesting the appellate authority with discretion to pass a final order not 
open to special appeal. It would have been otherwise had the appellate authority 
rejected the petitioner’s appeal, on tin ground that he w£s not a pauper, in which 
case a special appeal might have been admitted for the purpose of trying that 
point. 
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LUCHMUN POORER, Appellant, 

versus 

Jan. 24 th. JOWAHIR GEER, Respondent. 

In & suit to THE respondent brought this action in the Benares City Court, 
obtain pos* on the 5th of February 1816, against the appellant and Busram 
session of ^ p ooree> to recover possession of two dwelling-houses, and some 
tubman-** wa8 * e situated in Luchmun Kund, one of the wards of the 
der a deed town of Benares. The suit was laid at 1395 rupees, I anna, prin- 
of byeMl- cipal and interest of the deed of mortgage and conditional sale, 
mort* The plaint set fofth that the defendants borrowed Rs. 801 , 

Saving 886 fr°® plaintiff, at an interest of I per cent, and mortgaged to him 
been fore* the premises in dispute under a deed of mortgage and conditional 
closed, and sale* dated 13th of Mattg 12 17 F. S. (February 2d, 1810) redeemable 
wtdeabso- w ’^in ^ lU,r y ea r g i that on the expiration of the stipulated period, 
lute i it ftp* the plaintiff presented a petition to the Court to be put in possession 
pearing of the above property, upon, which the Judge, in conformity 

that one with the rule contained irt Regulation 17,’ of 1806, directed 

tent* er* them *° 8erve< * with a notification, tlj*at if they failed to redeem 
mensem the mortgaged property within one year from the date thereof 
was the the mortgage would be finally foreclosed, and the conditional 
«um stipu- 8a i € made absolute ; and that when he petitioned a second time at 
paid M in- en ® thfe year, the Jadge declared that he could not be 
terest in put in possession of the mortgaged property except by a regular 
the deed of suit. He therefore now sued accordingly. 

mortgage Luchmun Pooree who alone gave in jany answer, acknowledged 
the wort- his having executed the mortgage-deed, but denied having received 
gagee had any consideration for it, maintaining that be had been induced to 
received a sign the deed by the fraudulent collusion of one Jeswunt Pooree, a 
•separate connection of the plaintiffs ; that the premises at issue were worth 
gagin^the n0 * e88 than 10,000 rupees, and that, although the legal interest of 
payment of one per tent per meiisem was stipulated for in the mortgage^deed, 
an additi- he had been required to sign another bond for an equal amohnt of 
onal l per interest, on 384 rupees more, it being conditioned that the plain- 
cat* sucha wag to he recognixid as legal possessor of the house, and that 
proceeding the above sum should be; liquidated by the mortgager paying a 
was held to monthly rent of eight rupees, that, in point of fact, however, he the 
be contra- defendant, by reason pf the non-paymecit of the. mortgage-money, 
provisions had declared the whole transaction void within two week after; as 
of reguia- he could bring witnesses to prove. 

tion 17, The City Judge, on the 2 1st June 1819, finding from the evidence 

°V An* ^ wo wllnes8e8 among , those called by the plaintiff, that at the 

chum was time the mortgage-deed was executed, he had exacted another bond 
according* of the nature described by tbe other party, gave judgment, dismisa- 
)y disal- ing the claim yfith costs as directed by section 9, regulation 15, 
lowed. 1793, extended to Benares by section 2, regulation 17, 1806. 

The plaintiff having appealed to the Provincial Court, the above 
decree was reversed by the First and Oifiriating Judges, on the 
ground of the silence of the witnesses alluded to with regard to the 
stipulation of illegal interest until questioned respecting it ; and 
of the conflicting answer then given by them, one having stated 
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that the additional bond was for double interest, and the other that 1826. 
it was for the sum of 284 rupees, as alleged by the defendant; and ^ 

further, on the absence of any claim t>y the plaintiff under that Lucburtii 
document, which was not even mentioned in the mortgage deed. t , 

An application by Luchmun Pooree, in /armd pauperis . for the ^ ™ 
admission of a special appeal, was laid before the Second Judge 
of the Sudder Dewanny Adawiut, on .the 12th of September 1821. 

The witnesses in question having attended on hehalf of the plaintiff^ 
the City Judge having in his proceedings declared them respect** 
able and trustworthy, and nothing appearing to#mpugn their testi- 
mony, which went to shew that the plaintiff, in the year. 1810, A. IX 
in contravention of regulation 4 1 7, 1806, had stipulated for interest 
at the rate of two per cent per mensem, asid in order to conceal the 
true state of the case had taken two separate bonds; Mr. Smith 
held that a further consideration of the proceedings was called for* 

The appeal was accordingly allowed, with the concurrence of the 
Third Judge (S. T. Goad) on the 17th of the ensuing November. 

Luchmun Pooree subsequently filed a petition on the prescribed, 
stamped, paper, and paid into Court the established pleader's fees, 
in consequence of notice in a proceeding, bearing date the 21st 
of April 1825, that his appeal could no longer be beard inform^ 
pauperis. («). .• 

■Ihe.Second Judge, when the case was brought forward, on the 
24th of Decani her 1825, observed, that the provisions of section 5, 
regulation 17, 1806, were clear and peremptory, and .that the fact 
of the execution of the additional bond was unquestionable, and* 
had not been denied by the plaintiff himself when replying to the 
defendant's pleas: ip the City Court. He therefore recorded h» 
opinion that a decree should be passed confirming the decision 
of that authority, and reversing the decree of the Court of Appeal. 

A final judgment was recorded to. that effect, with the concur** 
rence of the Third Judge (C. T. Sealy) it being adjudged that the 
respondent, who had been placed in possession of the premises at 
issue, by order of the Provincial Court, should restore them to the 
appellant, together with mesne profits, and . should be liable toall 
costs. of suit. 

• 

(a) It faring been determined by a majority of the Court,, in construction of 
regulation 28, 1814, that no special appeal !* /orm& pp^tris, fan be admitted 
in cases originally instituted subsequent to the 1st of February 18 15, when that 
enactment came into operation, but this construction has been superseded by 
section 5,, regulation 2, 1825. * 


YOL. 1Y* 


Q 
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1826. KASHEE SURUN CHUKRWURTY, Appellant, 

- versus 

Jan. 26 th. RAMKISHEN GEER, Respondent. 

In an action THIS was a suit instituted by the appellant against the respon- 
borrower * dent * n ^e Mymunsingh Zillah Court, on the Ilth of September, 
pleads re* 1819, for thejrecovery of Rs. 4,000. principal and interest of a b nd. 
payment The plaint set forth that the defendant borrowed Rs. 2.000, from 
end produ- ^e pl a i n iiff f f or w hich he executed aud gave him two bonds, on 
on 8 paper* >lS ^e ?th Bpsakh 1217, B. S. ; th^t as the defendant had failed 
•tamped six to discharge the debt on the expiration of the period stipulated 
years after in the bonds; and as the interest from the date of their execution 
their exe-* *° ^ n8, ^ utl0n of the present suit would, if calculated at the rate 
cniSbn* 6 " of \2 per cent per annum , be found to exceed the principal, the 
Held that plaintiff, in conformity to the regulations, now sued for the priuci* 
auA docu* pal, and an equal sum as interest. 

loHdmihsi- 6 defendant * n re pty» aUedged that he did not recollect 

foie and whether he had given the plaintiff one or two bonds, but stated that 
claim ad- he had, on one occasion, in the moqjh of Bysakh , paid to the 
judged for plaintiff’s Naib Rs. 1,700, and on another, Re. 220 (out of Rs. 300 
this and borrowed from Talewar Singh,) in satisfaction of the plaintiffs 
aons. r rea ' demands,- and could produce receipts signed by the Naib, as well 
as the plaintiff’s letters; that as the plaintiff had not returned the 
bond, although frequently requested to do so, he (the defendant) 
had not discharged the balance of his debt, and that the present 
, suit, instituted by the plaintiff, after a lapse of ten years, without 
deducting the amount repaid to him was altogether unjust. 

. The Zillah Judge considered that the papers of the case, and 
particularly the defendant’s reply, had clearly established the fact 
of his having borrowed the money and executed a bond f r the 
amount; but he was of opinion, that the defendant had not sub- 
stantiated his plea of having paid Rs. 1,920 through the plaintiff’s 
Naiby who . gave him receipts. There appeared to him strong 
grounds for doubting the testimony of the witnesses adduced by 
the defendant, who, it*eemed, were connected with him; inasmuch 
as they had, notwithstanding the long period that had elapsed, 
deposed circumstantially and minutely to the defendant’s having 
paid the above sum to Roopgeer, the plaintiff* s Naib, a»d 
because the evidence of Ram Mohun Ghose and Gunga Churn 
Mitter (two of the defendant’s witnesses) had been already 
rejected by the Court, as unworthy of credit in the case of 
Roopgeer Suniasee and. others, appellants, versus Gowrchunder 
Fotadar, respondent. If the defendant had really, as he alledged, 
paid the above sum, he would undoubtedly have either recovered 
the bond, havqf made the plaintiff write a receipt on the back of 
it, or would have required him to furnish a separate receipt. But 
the defendant, who was the grandson of Roopgeer’s chela % could 
have found no difficulty in procuring a false receipt from him. 
He therefore passed a decree on the 14th of September 1820, in 
favour of the plaintiff, directing the defendant to pay him Rs. 4,000, 
he amount of his claim, with costs. 
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The defendant appealed to the Dacca Provincial Court. On 1826* 
the 19th of April 18*21, the First and Second Judges passed a — — 
decree to the following effect : Hashes Be- 

“ It appears from the proceedings of the case, that the exeru- ran Cbukr- 
tion of the bonds is admitted. The only point of dispute is the JJImkisbeft 
payment of Rs. 1,920, affirmed by the appellant, and denied by Qetr. 
the respondent. As it is clear (from two drafts signed by the 
respondent and three receipts signed by Roopgeer Suniasee, one 
for Rs. 1,700, another for Rs. 120, and another for Rs. 100, which 
were originally on unstamped paper, but were subsequently 
stamped, and the authenticity of which has been proved by the 
witnesses adduced by the appellant) that Roopgeeri, the plaintiff’s 
Naib, received from the appellant the sum ofRs. 1,920, in payment 
of plaintiff’s demand, and gave him receipts for the amount, these 
receipts are perfectly admissible and their amount must be credited 
to the appellant. The allegations of the respondent relative to the 
appellant having suborned, witnesses, are altogether incredible, for 
their depositions do not exhibit the slightest mark of collusion ; on 
the contrary, the manner in which they have given evidence proves 
the truth of their statements. The Court have every reason to 
believe that the responded received, at the expiration of the period 
specified in the bonds, the sums mentioned in the above receipts 
by drafts on his Naib % and has brought this action against the 
appellant, in consequence of some quarrel between them ; other- 
wise, it is hardly possible that he would have refrained from suing 
for nine years, when the period stipulated in the bond- for the 
repayment of the debt was very short.” They therefore amended 
the judgment of the Zillah Court, by directing the sum of Rs. 1,920 • 
to be deducted from Rs. 2,000, the amount of the bond, and the 
respondent to pay Rs. 80, the balance of the principal, and K s. 80 
interest. The costs of both Courts were made payable by the 
parties proportionally to the award. 

The appellant being dissatisfied with this decision, presented a 
petition for a special appeal to this Court. The Second and Fourth 
Judges (C. Smith ana J. Shakespear) being of opinion that a 
collusion existed between Roopgeer and Ramkishen GeeF, who 
stood to each other in the relation of Odbroo and Chela respec- 
tively, and therefore had a common interest, and finding from a 
decree of the Dacca Provincial Court, dated February 9th, 1814, 
that Roopgeer had, on a former occasion, filed a forged ikramama, 
and, adverting moreover to the fact of no receipt being endorsed 
on the bonds, as well as to the ctW circumstances noticed in the 
Zillah Court's decree, considered a further investigation of the 
case necessary, and therefore authorized*the admission of a,special 
appeal. 

The case accordingly came to a hearing before the Second 
Judge (C. Smith), on the 7th of May 1825Alhe following 
exhibits were subsequently filed by the respondent’s vakeel ; copy 
of a decree passed by the Mvmunsingh Zillah Court, in the case of 
Kashee Surun Surma, appellant, versus Ram Mohun Sein, respon- 
dent. on the 2d of August 18 21 ; copy of a notification issued from 
the Zillah Cutcherry, dated 12th December 1820 ; and copy of an 
a net from Moohummud Uzzeez Kazee, Moon$\f ai the Mudhoopdor 
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1826. Thana. The Second Judge, having duly considered all the pro- 
- — ceedings in the case, was of opifiion, that the papers numbered 

Kflshee Su- 24, 25, 26, 27, and 29, which had been filed by Kamkishen Geer, 
run Chukr- j n the provincial Court, did not affect the present case, and were 
Ramkisben inadmissible, inasmuch as no regulation had been passed since 
Geer, the enactment of section 9, regulation 1, 1814, which authorized 

. a Collector to stamp a document six years subsequent to its execu- 

tion ; that no credit could be attached to the testimony of the res- 
pondent's witnesses, as it was clear, if so large a sum as Rs. 1,920 
had really been paid by the respondent, the receipts, &c. would, 
like the bond, have been on stamped paper; that the fraudulent 
disposition and collusion of Roopgeer were evident from the decree 
of the Dacca Provihcial.Court, dated February 9th, 1814; and 
that he saw no reason for altering the opinion he had formed on 
admitting the special appeal. He therefore thought the decree of 
the Provincial Court should be reversed, and the decision of the 
Zil ( ah Judge affirmed. 

■ The case was accordingly laid before a second Judge, for his 
concurrence, and the case came to a hearing before the Third Judge 
(C. T. SeJv), who expressed his opinion to the following effect : 
“ The appellant sued to recover Rs. 2*000 principal, advanced to 
the respondent (for which the latter had executed two bonds) and 
a likes im as interest thereon. The respondent admitted his having 
contracted the debt, but stated that he had honored the appellant's 
drafts to the amount of Rs. 1,920, which he had paid to his Naib, 
Roopgeer, who had given receipts for the same. These receipts he 
produced, and called witnesses to support his allegations in the 
r Zillah Court. The Judge rejected the receipts produced by the 
respondent in consequence of their being on unstamped paper, 
and, considering his witnesses undeserving of credit, pasted a 
decree in favour of the plaiiitiff. The respondent appealed to the 
Dacca Provincial Court, where he filed these same receipts, which 
be had caused to be stamped six years after their execution. The 
Provincial Court considering the receipts valid and admissible, 
ordered the respondent to pay the appellant Rs. 80, the balance 
of the principal, and the same amount as interest, total Rs. 160, 
The evidence of the witnesses adduced by the respondent, appears, 
however, to be unworthy of credit. For it is the usage of the 
country to test6re the bond on the whole amount of the debt being 
paid, and if only a portion of it has been liquidated, to endorse a 
•receipt for such portion on the bon<L . If the respondent had 
really paid the sum of Rs. 1 ,920, he would have taken back otie of 
.the bonds which were tor Rs. 1,000 each, and have canted a receipt 
for the rest of the ntoney paid to be endorsed on the other. As this 
had noit been done, if the Court were to admit and sanction receipts 
<of this nature, which wfcre originally on unstamped paper, and 'were 
not stamped tilksix years after they were executed, there would be 
aa en<J to. all security in pecuniary transactions. Besides, Roopgeer 
la the respondent' V chela, and could therefore have easily obtained 
the.receipts from, him." For these reasons, the Third Judge concur- 
red With ihe Second* in upholding the decree of the Zillah Judge. 
The respondeat wet ordered to pay to the appellant the amount of 
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his claim with interest thereon, from the date of the Ziliah Court’s 
decree till payment should be made. The costs of all three Courts 
were made payable by the respondent. 


RAMKOOMAR NEAEE BACHUSPUTEE, Appellant, 1826.. 

versus — ■■ ■ ■ 

BHUGWUTEE DiBlA, (widow of Ramdhuh BdutTACHARAj,) Jan. 3ist. 
and others, Respondents! 

The vali- 

TH1S was a suit instituted in the Calcutta Provincial Court, on <% of » 
the 12th of Julv 1817, against the appellant, by Ramdhuu Bhut- 
tacharaj, on behalf of himself and as the representative of Neel*- wu J a 
munnee Bhuttacharaj, Ramkishub Bhuttacharaj, and Sheochunder notaffcct- 
Bhuuacharaj* minors, heirs of the late Puddum Lochun Bhutta- ^ *lie 
tharuj, to recover possession of 44 batees, JO bans, of rent-free land, p^rt^snot 
situated in Holaparah andfahirchura, Ram Jeewun Chuk, per- baring 
gunnah Lurudumnanf ziliah Midnapore. The action was laid at come to a 
Ks. 13,200, being eighteen times the annual produce and mesne ? nal ad * 
profits from 1,220 to 1223, B. S. # Sro- 

The plaint set forth, that 12 batees and 10 bans of Burhmooter pective ac- 
land, in Holaparah, and 35 batees of land in Bahirchura, Ram counts pre- 
Jeewun Chuk, pergunnah Durodamnan, constituted the defendant's *? 0U8, y t0 
ancestorial estate ; that he disposed of 3 batees by gift to certain Uaof the 
persons, and sold the remainder of the lands, now in dispute, under deed by the 
a bye-bil-wufa , or deed of mortgage and conditional sale, to the conditional 
plaintiff s lather, Puddum Lochun Bhuttacharaj, on the 9th of JJep ia 
Assin, 1214, B. S. in consideration of the sum of Rs. 5,001 ; that ^cred^the 
he executed and signed a deed of sale and receipts, which were term at the 
regularly attested by witness, received the purchase money, and endof which 
deposited the deeds under which the tenure was held rent-free with 
the plaintiffs father, who gave him an ikrarnama , or agreement 
promising to restore the deed of sale and other documents affixed come con- 
thertto, on condition that the sum specified in the deed of sale was elusive 
paid on or before the 9th of Assin, l ‘2 19, B. S. ; thaf the defendant 
farmed the lands in, dispute of the plaintiffs father, under the the fac/of 
substituted name of Ram Gopal Turkalunktfr (his sisters son) an excess a- 
at a jumma of Rs. 600, the' amount of the annual interest, till hos tile le- 
1219, B. S., and paid him the sum specified ift the lease as interest 
on the principal sum specified in the deed of sale ; that,ae the received by 
defendant failed within the period specified in the agreement to tbecondUi- 
liquidate the principal of the purchase mbuey, rtnd at the com- °“*1 pur- 
mencement of 1220, B. S. ousted the plaintiff sYather from the 
lands, he made an application to the Judge of Ziliah Midnapore, year* there 
according to section 8, regulation 17, of 1806, who served the being no 
defendant with the usual notification for the period of one year? * rac « of 
that at the expiration of that term the defendant presented a 
petition to the Court, full of idle and trifling excuses ; that the i aw regard- 
plaintiff a father again applied to the Ziliah Court to be put in ing interest. 



112 


18 26 . 


Ramkoo- 
mar Ba- 
ch uapti tee, 
Bhug* 
vutfe 
Difeia and 
others. 


CASES IN THE SUDDER DEWANNT ADAWLUT. 

possession of the lands in dispute, and was referred to a civil suit 
on the 18th of November 1806, in conformity to the orders of the 
Sudder Dewanny Adawlut. The plaint proceeded to state, that 
as the plaintiff’s father had died in Aghun 1222, having previously 
executed a regularly attested will, in which he nominated the 
plaintiff guardian of his minor brothers, with the consent of his 
son Neelmunnee and of his second wife ; and as the purchase money 
had not been repaid by the defendant, in conformity to the agree- 
ment, or in obedience to the notification of the Court, and thereby 
according to the provisions of the regulation above cited, the mort- 
gage was foreclosed and the sale raaae conclusive, the plaintiff' now 
sued to recotfer possession of the lands to which they were entitled, 
on his own behalf, a‘nd as guardian to his minor brothers. . 

1 he defendant in reply, staled, that the plaintiff’s father made 
repeated applications to her for the payment of the expenses 
incurred by him in the performance of her father s sraddha with 
exorbitant interest, but she resisted his demands on the ground 
that she had never been furnished with accounts of jumma and 
khurch, specifying the dates of each receipt and disbursement. 
In consequence of this, the plaintiff’s father sent her an account 
for its. 6,001, containing an item of«Rs. 41. 6.6. as interest in 
advance, and promised to furnish a particular account of receipts 
and disbursements with dates, on payment of the above sum. 
In lieu of this amount, she made over to him a deed of sale for the 
lands in dispute, with a receipt for the money, and in return 
received from him an ikrarnoma , or agreement, by which he 
pledged himself to restore the deed of sale and the other docu- 
ments, provided the above principal was repaid with interest within 
five years. The plaintiff’s father continued in possession of the 
lands in dispute, as farmer, till 1219, B. S. and appropriated all the 
profits realized therefrom, having previously received from her a 
pottah under the assumed name of his sisters son. As the annual 
proceeds of the lands in question amount to Rs. 1,400, the plain- 
tiff’s father must have realized from 1214 to 1219, B. S. a period 
of six years, upwards of Rs. 8,400. Besides this, she had deposited 
in his charge various sums of money for domestic purposes, and 
had never got a receipt. The claim now preferred by the plaintiff, 
notwithstanding it appeared from the wasiluut papers, that, aftet 
paying the principal and interest due to the plaintiff' ’s father, there 
remained a balance in her favour of upwards of Rs. 1,000, in 
violation of his fatEer’s agreement, and without furnishing accounts 
of receipts and disbursements, with dates, and settling the wasilaut 
accounts, was altogether fraudulent aud unjust. She further main- 
tained, that according t<r the provisions of regulation 15, of 1793, 
the principal was not recoverable in consequence of the interest in 
advance having* been incorporated with it, and that the sums 
realized by the plaintiff, would appear from the wasilaut papers 
and the evidence of witnesses, or, in case of any doubt, by calling 
on the plaintiff to give an account of the wasilaut , and appointing 
a trustworthy person in the capacity of aumeen\ for the purpose of 
making*- local investigation. 

On the 17th of November 1821, the First and Third Judges of 
the Provincial Court, passed a decree to the following effect : 
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It appears from the pleadings of the parties* and all the circum* in- 
stances of the case, that the defendant admits .having executed — ■■ — ■■ 

and given a deed of sale for the lands in dispute for the sum of Ramkoo- 
Rs. 6,001 to the plaintiff’s father, on the 9ih of Assin , 1214, B. S. " ,ar Neaee 
and to have received from him an ihrarnama % agreeing to restore 
the deed of sale and receipt to the defendant, provided the priii- Biuigwatee 
cipal was liquidated with interest within five years. The Court, DibU and 
however, cannot be satisfied with the allegation made by the* others, 
defendant for the purpose of invalidating the claim respecting the 
incorporation with the principal of an item of Rs. 41, 6. 6* as 
interest in advance, which item is introduced into the Bengalee 
account of receipt and disbursements produced by the defendant, 
with this remark “ the interest is calculated irf advance and incor- 
porated with the amount of the kubala ” Fur it appears from the 
evidence of Neelkaunt Holdar, Ram Jye Nyayalunkar and Sheo- 
rain, witnesses called by the parties as present at the execution 
of the deed of sale for the lands in 'dispute, that the above item 
was debited to the defendant, when the parlies made up their 
accounts, as part of interest due to the plaintiff’s father on a for- 
mer loan of upwards of Rs. 700, and it was mutually agreed that, 
after having inspected eacl} other’s accounts, which were at their 
respective houses, they should come to a settlement about the 
remainder of the interest due to the plaintiff’s father, as well as the 
interest due to the defendant on the sum paid in by him. The de- 
fendant has failed to substantiate the other plea, namely, that the 
plaintiff’s father actually farmed the lauds in dispute under the 
assumed name of Ram Gopal Turkalunkar, and appropriated the 
entire profits realized therefrom till 1219 B. S. and consequently 
that there would be found a balance in the defendant’s favour after 
deducting the principal with interest. For, from the testimony 
of Ram Gopal, a farmer, the son of the defendant’s sister, a 
witness called by the plaintiff, and of Neelkaunt Holdar, summoned 
as a witness by both parties, and who is likewise the surety of the 
above named individual, it would not appear that the plaintiff’s 
father realized more than an interest of Rs. 600 per annum, till 
1219 B. S. which is less than one per cent per mensem on the 
purchase money. By the testimony, moreover, of several witnesses 
adduced by the plaintiff, it appears that the defendant disposed of 
the crops produced on the land in dispute, and the tiefeftdaot has 
not brought forward any proof to show that the plaintiff’s father 
was in exclusive possession of the lands. Fot this reason, and 
as the defendants failed to pay the . principal with interest to the 
piaintiff’8 father within the period prescribed, although served 
with a notification from the Court, the plaintiff is entitled tq pos- 
session of the lands in dispute in right of a purchase now become 
conclusive. A decree was accordingly parsed iy favour of the 
plaintiff, awarding him possession of 44 batees, V) bans of land 
as described in the deed of sale, with mesne profits at the. rate of 
Rs. 600 per annum , from 1220 to 1223, amounting in four years 
to Rs. 2,400 9 as stated in the plaint, and making the costs payable 
by the defendant. In carrying this decree into execution, the Zillah 
Judge was directed to ascertain and make the defendant pay to 
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1826 . the plaintiff, the amount of mesne profits realised from the lands 
1 in dispute in 1224 B. S before he reiinquished possession. 

Aamkoo- The appellant being dissatisfied with the foregoing decision, 
— preferred a regular appeal to this Court. In consequence of a 
putee e. notification issued by the Court, Ramkisbub Bbugwutee Uibia, 
Bbogwutts widow of Ramdhun Bhuttacharaj, as guardian of Ghuuder Keyt, 
DfUft and a minor son of her deceased husband, and Sreemuttee Uibia, as 
others. mother and guardian of Sheochuader a minor, appeared to answer 
the appeal. • 

The case came to a hearing before the Second Judge (C. Smith V 
on the 3d of January 1825, who recorded his opinion to the fol- 
lowing effect f « 

44 The present ca*use was originally brought before me on the 
8th of December 1824, and having been partly gone through was 
deferred for further consideration. It has come a secoud time 
before me this day* and, after a perusal of all the papers of the 
, case, I am of opinion that the appellant's plea relative to the farm 

hi the name of Ram Gopal Turkalunkar (appellant’s own sister’s 
•on) is altogether unfounded. But that no adjustment of accouuts 
to the amount of Rs. 5,001, the principal of the bye-bil-wvfa 
transaction, had taken place up to thfl 9th of Attin. 1214, B. S. 
when the kubala was executed, is evident from the testimony of 
the witnesses and from accounts of the above date. From the 
evidence of Neelkaunt Holdar,a witness approved by both parties* 
it likewise appears that the plaintiff’s father received, in 1214 B. 8. 
from Ram Gopal, Rs. 396, and in 1215 B. S. Rs. 804, altogether 
Rs. 1,200, and that there was due to the plaintiff’s father fox 1214 
* B. S. from 9th Assm (the date of the deed of sale) to the end of 
Cheyt, Rs. 335, and for 1216 B. S. Rs. 600, altogether Rs. 935. 
The surplus Rs. 265, paid above the interest, must.be carried to 
the respondent's credit, and deducted from the principal, and the 
appellant be made liable for Rs. 4,950 9. 14. the amount of 
the accounts adjusted at the time of the kubala . And 1 am of 
opinion, that the fact of a nonadjustment of accounts in a case of 
conditional sale, a transaction in which it is necessary that the 
accounts should be correct and complete, is sufficient to nullify 
the claim to an ajpolfcte sale. The settlement of account* which 
was neglected to be made on the 9th of Aain 1214, B. 8. was not 
completed at Any subsequent period, for the parties did not meetae 
they had agreed, for the purpose of coming to a settlement about 
the disputed sum 'of Rs. 41. 6. 6. I am of opinion therefore 
that the appellant is liable for *Rs. 4,694. 9. 14. with interest 
from 1220 B. S. that the decree of the Provincial Court should be 
amended, and the mortgaged estate in question, which has appa- 
rently come into the respondent s possession in consequence of the 
Provincial Court’s judgment, should be restored to the appellant, 
and in the evdut of his failing to pay the above principal,. with 
interest, should be sold with his other property. The papers of 
the case were accordingly ordered to be laid before another Judge 
for his concurrence in the Yoliowipg decision, viz.. 4 * That too 
decree of the Provincial Court, dated November 17th, I82L; be 
amended.; the claim to a conclusive sale of the aboveestate disjnis* 
sed; that the appellant be mads to pay to the respondent the amount 
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oflits debt, viz. R|. 4,694. 9. 14, principal, and. a fikeaata for 1M4T 
interest, altogether Re. 9,388. 9 14. with further interest Trbra ■ ■■■■ 
the date of the decree uutil payment shall be made; that the Raofcfejo* \ 
costs be charged to the appellant; that the mortgaged estate' merNepee 
which has come into the respondent's possession in consequence i 

of the decree of the provincial Court be restored to the appellant;- Bhugwute/ 
and, as from the commencement of 1220 B. S. the respondents Dibia and 
have only received interest for 8 years and 4 months, ana not for others. 

1 1 years and 10 months, that they be not required* to furnish 
wasilaut accounts; and that if the appellant fail to pay the above 
sum with costs, that the mortgaged estate and thq appellant's 
other property be sold to realith it." # 

Kishen Kinker Turca Bhoshun filed a petition in this Court as 
a third party, setting forth his interest in the present cause, and 
that he was the appellant's own brother. Subsequently this cass 
came to a hearing, on the 1 1th and 12th of July iu the Same year 
before the Third Judge (C. T. Sealy) who. after a perusal of all the 
papers, recorded his judgment in the following terms: 

“ After a consideration of all the papers and circumstances of* 
the present case, it appears that the appellant Ramkoomar Neaee 
Bachusputee (originally the*defendant) sold the lands in dispute 
to the plaintiff's father* for the snm of Rs. 5,001, on the 9th of 
Assin 1214, B. S. ; and received from him ou the same day anr 
ikrarnama, by which, provided the above purchase* money was 
repaid by the defendant on or before the 9th of Assin 1219, B. S., 
the plaintiff's father agreed to restore to the defendant the deed of 
sale, as well as the other documents affixed thereto. As, however, 
the above condition was never fulfilled, and the prescribed period 
elapsed, the plaiutifFs father preferred a petition to the Court, in 
conformity to regulation 17, 1806, and the Court according to the 
provisions of that regulation, issued a notification to the defendant, 
informing him, that if he did not repay the purchase money of 
the mortgage and conditional sale within the period of one year, 
the sale of the lands in dispute would be made conclusive. The 
defendant, however, neglected to pay the money within that period. 

The defendants allegation, moreover, with regard to fts. 41. 6. 6. 
being interest in advance, is evidently a mere Fabrication. For, at 
the time when the deed of sale was executed, in coi\pequence of 
the purchase money being deficient by that sum, the plaintiff’* 
father brought forward a claim to upwards of Rs. # 700, due to him 
on a former account. The defendant admitted this claim, but de- 
manded the sum of Rs, 500 already paid by hjrn to the plaintiff’s 
father as interest. As, howeverf ho accounts- were forthcoming, 
which furnished the dates of the dealing! between the parties, 
it was agreed mutually that they should go, to Bhatpafah and 
compare the accounts, arid that the balance shoutt be paid to 
which ever party it should be found to be due, and a deed of sale 
for Rs. 5,001, was executed with the consent and approbation of 
the defendant. It does not appear from the allegations of the 
parties, that the plaintiff's father had any intention of defrauding, 
or evading the regulation, or whether the above item was rehlly 
interest in advance or not. On the other hand, it has been dealt jp** 
established by the depositions of witnesses, ihat the above 1 sum 
vol. iv* a • 
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was ' taken as a former balance, and the deed of sale executed ; 
and it is evident, that as long as no fraud or deceit is discovered 
in a byc-bil*wufa transaction, its validity is recognized by 'the 
regulations, and cannot be set aside. For these reasons I am of 
opinion that, according to regulation 17, of 1806, there can be 
no doubt relative to the sale of the lands in dispute being absolute 
and conclusive. And, although it is probable that the parties 
•had, according- to the agreement, come to a settlement relative 
to the sum* of Rs. 41. 6. 6. yet as this has not been clearly 
proved by the existing documents, and it appears that the plain- 
tiff’s father gid, from the 9th of Assin till the end of Cheyt 1214, 
B. S. and in 121$ B. S. receive, 'above the interest to which he 
was entitled, the sum of Rs. 264, 8, I am of opinion that 
both these sums, viz. Rs. 41.6. 6. and r Rs. 264. 8. altogether 
Rs. 305. 14. 6. should be deducted from the mesne profits 
awarded to the plaintiff by the decree of the Provincial Court, 
and given to the appellant, as his right; and that with these 
alterations and amendments the decree of the lower Court should 
bo confirmed in its other points, and aii costs be made payable by 
the appellant.” In consequence of this difference of opinion, the 
papers of the case were ordered to bfe laid before a Third Judge. 
The Vakeels of the parties having attended, 0 the case, in conformity 
with the order of the 12th of July 1826, was brought before the 
First and Fourth Judges (W. Leycester and W. Dorin) on the 
3rd, 10th, and 16th of January 1826, when all the papers filed in 
the Provincial Court having been read, as well as' the grounds 
of appeal and the reply thereto, and the opinions of the Second 
and Third Judges recorded in their proceedings of the 3rd -of 
January and 12th of July 1825, and the petition of Kishen Kinker 
Turca Bhoshun, a third party, the case was deferred for further 
consideration, and came to a hearing again on the 31st of January 
'1826, when judgment was passed to the following effect ; 

“ We are of opinion, with respect to the item of Rs. 41. 6. <6. 
mentioned in the defendant's (present appellant’s) reply, that there 
is no evidence of any fraud or 'deceit with intent to evade the 
provisions *of regulation 15, of 1793, so as to come under its 
penalty ; nor does there appear any trace of the illegal compo- 
sition of tb£ other parts of the 5,000 Rs. for which the Kubaia 
was given. With respect to the balance stated by the appellant 
to be due to him. it is inferrible from the evidence of impartial 
witnesses, that the sum realized by the mortgagee was 600 Rs. 
per annum (which was the legal interest) except that in the second 
year there was an excess of Rs. 264. It is presumable, also, that 
thecmortgagor was virtually in possession, and as the principal 
of the deed of sale with interest at the rate of 12 per cent per 
Ofimrm, was ffot paid or deposited in the treasury of the Court 
within the period specified in the deed of sale, or subsequently in 
one year, the period allowed by the regulation (due notice having 
been, given after the expiration of the stipulated period as required 
by the regulations), the title of the seller of the lands in dispute 
bas undoubtedly ceased, and the conditional sale has become 
boncltisivtf. For these reasons, therefore, we concur in the judg- 
ment of tb* Provincial Court, dated November 17th, 1821, except- 
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itig such part of it as refers to the sum of Rs. 264, which must be 182$ 
deducted from the accounts in favour of the appellant (original 
defendant)/' A decree was accordingly passed, with the tore- Ramkos- 
going exception, affirming the judgment of the Calcutta Provincial pr Jfisse' 
Court of the above date, which decreed the claim to the lands in 
dispute with mesne profits from the year 1224 B. S. till the Bhugwntes 
respondents should obtain possession ; and as it appeared that t^e Dibit tad 
respondents had obtained possession of the lands in dispute under others* 
the decree of the Provincial Court, it was provided by this decree 
that Rs. 264 should be deducted from Rs. 2,400, the amount of 
mesne profits specified in the Provincial Court’s decree, and the 
balanceof Rs. 2,136 should lie paid by the appellant to the res- 
pondent, together with mesne profits for the lands in dispute for 
1224 B.* S. till possession was restored. All the costs of the Courts 
were made payable by the appellant. 


RAMCHWNDER SURMA, Appellant, 
versus 

GUNGAGOVIND BUNHOOJIAH, Respondent? 

THE respondent brought this action in the Dinagepoor Zftlaff The widow 
Court, on the 16th of March 1816, against the appellant an ^ ^oo who 
others, to recover possession, with mesne profits, of Bungdurrahr and di e tf with- 
four other villages, and a portion (15 anna, 4 gunda share) of out chil* 
another village, being part of a 5 anna share in a zemindaree in <jren, has 
Kismut Pergunna Chowra, Zillah Dinagepoor. The- suit was laid 
at Rs. 936. 3. 3. three times the annual amountof assessment; a g j ft of s 
The plaint set forth that Bungdurrah, Ac., seven entire villages, h portion 
and a 15 anna 4 gunda share of another, constituted a fifth part <>f her lata 
of the zemindaree Kismut Pergunna Chowra, and were assessed 
atRs. 368. 9. 11; that the plain tiff's half-brother Prannath Rai forWspi- 
gave to one Radhanath Bunhoojiah, with the plaintiff's consent, ritual -bene* 
Deegha and Furadpoor, two of the above seven villages, subject to lUjbutaucb’ 
a jumma of Rs. 56. 8. 10. for the use of an iddl named Isr " 0 p {^* r " 
Gopal Deo Thakoor (which was placed in Rataparah, the village court to 
in which the plaintiff resided with his stepnfother, and half- bare been 
brother) and retained possession of the remaining villages, which tb * ob J® c ? 
are the object of the presen t^oit for the pdriod of his life; that ^c prScn? 
on the death of the plaintiff's brother in 4he year 1217 B. S. his i D8 ta DCe tbe 
widow Adiah Mye Dibia registered her name in the Collector's claim of the 
office as proprietor of the villages in dispute, Vithottf the plaintiff’s dony was 
knowledge, and on his remonstrating and opposing the measure, ^ ow ~ 
she told him that the registry of her name during her life for $hd property 
villages in dispute, the profits of which would afford her a means which ha4 
of subsistence and serve to defray her exequial expences, 
not in the slightest degree affect his rights, inasmuch as he ytu ^ 
the sole and undoubted heir to herself and her late husband ; that death of 
he would certainly succeed her in the property eventually f and her hui* 
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would, in the interim, be entrusted with the management of til 
matters relating to the estate; that the plaintiff was satisfied 
by these assurances* and went to reside in another village, but was 
incapapitated by illness from superintending the estate, and 
returned in 1221 B. $» on hearing of the death of Mussummaut 
Adiah Mye Dibia, and performed the usual exequial ceremonies 
for her ; that Jankeeuath Rai, however, and the other defendants* 
refused to relinquish possession of the villages in dispute* on the 
plea of their having purchased a 7 anna share* and Ramchunder* 
on the plea that Mussummaut Adiah Mye Dibia bad made a gift 
to him of a 9 anna share. The plaint proceeded to state, that as 
Mussummaut Adiah Mye Dibia wasca widow and had no children, 
she was not empowered by the Shasters to alienate the villages 
in dispute by gift or sale: that as the plaintiff and his deceased 
brother were descended from the same father and grandfather, the 
plaintiff was alone entitled to offer the funeral oblations on his 
death, to be His heir, and to lay claim to the estate in dispute, 
and that he had onlv delayed to sue in consequence of his inability 
to defray the legal expences. These were the grounds of the 
action. 

Jankeenath Rai and the other defendants, stated in answer, that 
the villages in dispute did not constitute tke plaintiff's hereditary 
estate ; that the maternal grandfathers of the plaintiff and of 
Prannath Rai were different and distinct individuals; that Pran- 
nath Rai derived the estate in question from his maternal grand- 
father (being his daughter's son) was in sole and uninterrupted 
possession during his life, paid the government revenue, and died 
in 1217 B. S. ; that on his death his widow Mussummaut Adiah 
Mye Dibia, (in consequence of Bhugwutee Churn Rai having 
obtained forcible possession of the estate, collected part of the 
rents, and being about to register his name in the Collector's 
office) was reduced to great distress, and finding it difficult to 
defray the expences of his sraddha % to pay her husband's debts, 
and to procure subsistence for herself, made a proposal through 
the plaintiff to 'Jankeenath Rai and Kownla Kaunt Rai (the father 
of the other defendants) to sell them a 7 anna share; that at (he 
request of the above oamed individuals, Mussummaut Adiah Mye 
Dibia and her brother Ramchunder came with the plaintiff in 
1218 B. S., when she received in cash Rs. 1.500 (the sum she had 
fixed as the price of the 7 anna share) with which she pa") the 
expences of the traddha and her husband's debts, and obtained 
the means of subsistence, executing and giving to them in 
return, a deed of a sale, signed voluntarily by herself,' and put them 
in possession of the purchased portion. Had the plaintiff possessed 
any diaim or title to the villages in dispute, he would either have 
regifter*4 filename in conjunction with Prannath Rai as proprietor, 
or .would fie? supposed the registry of Adiah Mye Dibia's name 
on hey husband's death, or her sale of the 7 anna share. The 
defends*, further ipaintaiqed* that the Shasters permitted Adiah 
Mye Dibia jo sel| the 7 anna portion for the purpose of defraying 
the expeqces incurred in the- performance of her husband’s exe- 
quial rites, of paying bis debts, and of procuring subsistence for 
heroelf, and $h*t the, plaintiff had unjustly instituted the present 
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suit at the instigation of Bhogwotoe Churn Rai, who, on tin *##•• 
death of Prannath Rai, had fabricated a deed., of gift for the ■ m" ' — 
mouzas Deegha and Puradpoor (being part of a l anna share of Ratslriiiw- 
the zemindaree) in favour of one Radhanath Rai Mo»kurjiab, from der iar^a, 
whom he subsequently obtained a deed of sale in his own favour 
under the fictitious name of Rajkishwar Cbowdree his maternal Buofaoo* 
uncle, had it registered, paid himself the expences in order to Jialu 
obtain possession, and had caused him (Radhanath Rai Mookur* 
jiah) to sue them (the defendants) with the view to* deprive them 
of their rights. 

Ramchunder Bunhoojiah filed an answer to the following effect : 

The plaintiff has no claim er title to the estate in Dispute, which 
descended to Prannath Rai from his maternal grandfather, as his 
daughter's son. The plaintiff is in possession and enjoyment of 
his ancestral estate, and has not given Prannath Rai a share in it. 

The ancestral estate and property of Prannath has not been di- 
vided. Tbe plaintiff did not perform the sraddha or other funeral 
ceremonies on the de:ith of Prannath. But Mussummaut Adiah 
M.ye Dibia, his (defendant's) sister and the widow of Prannath, 
who was the person entitled to perform the sraddha and other 
exequial rites on her husband's death, and to succeed to his estate, 
gave him (defendant)^ 9 anna share of the zemindaree in dispute, 
for the support of herself and the spiritual benefit of her husband, 
and vested him with power to perform the sraddka^&c. To prove 
these his allegations he (defendant) could produce the deed of gift 
signed by Mussummaut Adiah Mye i)ibia, and bearing the register’s 
signature. Accordingly, on the death of his sister in 1221 B. S. he 
performed her funeral rites with the customary ceremonies, in * 
conformity to her request, and had, from the date of the deed of 
gift, been in possession and continued to pay the revenue of the 
share which he had received in gift. Adiah Mye Dibia was per- 
mitted by the Shatters to make such a disposal of her property 
to him, and the plaintiff had unjustly instituted the present suit 
at the suggestions of Bhugwutee Churn Rai. 

The plaintiff, in replication, denied that he ever proposed, on the 
part of Adiah Mye Dibia, the sale of the 7 anna share, or that she 
accompanied him, as alleged by the defendants, and stated that 
as the proceeds of the estate in dispute were very considerable, the 
Shatters did not empower her to alienate the whof? of it by sale 
or gift : she was only permitted Jto give or sell a few beegas of 
land for the spiritual benefit of her husband. * 

On the 17th of August 1820, the Zillah Judge finding from the 
vyuvustha submitted by tha ru^it in rejfly to the interrogato- 
ries of the Court, that the sale made by*Adiah Mye Dibia, .widow 
of Prannath Rai, of a 7 anna share of her late 1 husband’s estate, was 
valid, but that the gift of the 9 anna shaft wasnl legal, passed a 
decree awarding to the plaintiff possession of th#9 anna, portion, 
which the defendant, Ram Chunder, was directed to relinquish. 

The plaintiff's costs were made payable by Ramchunder, end 
those of Jankesnath Rai and the other defendants, by the plaintiff. 

Ramchunder appealed to the Moprsbedabad Provincial Chart 
against this decision. On the 23d of dune 1821, the Fourth Judfee, 
concurring in tbe decision of the Zillrii Court wbi<(h entitfifcd the 
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1826. gift made to the appellant of the 9 anna share in dispute, dismissed 
■ ■ — the appeal and affirmed the decree of the Zillah- Court. The costa 

jfUmchnn- of appeal were made payable by the appellant. The appellant, 
Sunns, s tiH dissatisfied, presented a petition for a special appeal to the 
sorted*** Sodder Dewanny Ad&wlut, which' was admitted by the Second aiid 
Bunhoo- Third Judges, on the ground that the defendants, in the Dinage- 
jiab. poor Zillsdi Court, had stated that the maternal grandfathers 

of Prannath Bunhoojiah (the late husband of Mussummaut Adiah 
Mye Dibia) ‘and Gungagovind Bunhoojiah were distinct and 
different persons. In such a case, Gungagovind would not be 
entitled to succeed to Prannath’s property, and Adiah Mye Dibia 
would retain (he power to alienate if by sale or gift. This point 
not having bfen thoroughly and satisfactorily investigated in the 
lower Courts, it was deemed advisable to allow a further conside- 
ration of the case. It accordingly came to a hearing before the 
Second Judge (C. Smith) on the 29th of June 1825, who recorded 
his judgment on the 5th of July. The following is the tenor of 
the vyuvustha submitted by the Pundits in reply to the questions 
propounded by the Court. 

Answer I. — If a Brahmin resident in Bengal succeeds to and 
obtains possession of his mother’s estate* and dies leaving a widow 
and half-brother, and if such estate was enjcfyed by his mother as 
stridhun , or as a paternal inheritance, in either case, such estate 
having devolved on him hereditarily, must on his death desceud 
to his heirs, and will consequently go to his widow to the exclusion 
of his half-brother during her life time. Authorities; Text of 
Yajnyawakya, cited in the Day a Bhaga , and other works; 
“The wife and the daughters, both parents, brothers likewise, 
and their sons, &c.” 

Answer II. — On the death of the widow, the property will des- 
cend to her late husbands half-brother in default of a daughter, 
daughter’s son, father, mother, or uterine brother. Authorities ; I. 
Text of Yajnyawakya as cited above. II. The Day a Bhaga and 
other works: “ The meaning is, that the whole brother shall inhe- 
rit in the first place, but, if there be none, then the half-brother.** 

Answer III. — One half-brother is allowed by the Skasters to 
succeed to the property bf another half-brother, although they may 
be descended from different maternal grandfathers. The autho- 
rities cited in siipport of the two former answers are also applicable 
to this. 

Answer IV. — A ‘widow having succeeded to the property of 
her deceased husband, has the power of alienating by sale so much 
of such property (and ho more) as maybe necessary for the pay- 
ment of debts contracted by him, for the support of bis family, for 
her own subsistence, for the support of her husband’s family, and 
foffb.e performanlteofUis exequial rites. $he may likewise make 
a giAt' proportiolii to the extent of her late husband’s property 
for the benefit of his soul. And, if these objects (viz. payment of 
debts*, expences of sraddha , fcc.) cannot be effected without the 
eale or all the property, she has the power of disposing of the whole 
of it. Bn^ehe is hot permitted to alienate by gift or sale, the 
whole, or even a part of the property, solely at the sugges- 
tion of her oWi willahd pleasure. Authorities ; I. The text 
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ef Nareda cifed in the Vivada Bhungarnuva and oilier works : 

“ If a wife be thus addressed by her lord at the point of 
death, or jfusS 6e/ore a fonjf journey, “ such a debt must be Ramch'ue- 
paid by thee/' she must pay it, however unwilling, if assets 
were left in her hands." if. The Vivada Bhungarnuva and 
other works, 11 If the assets of the husband have been received Buotoe- 
by his wife, she must pay the debt, “ however unwilling that jiab. ' 
is, even though she do not promise to pay it. But if the wife, so 
instructed by her husband at the point of death, in these words, 

“ my debt must be paid by thee” do promise to discharge it; she 
must then pay it, even though assets were not left in her hands." 

III. The Daya Bhaga , “ E^en a gift or other alienation js per- 
mitted for the completion of her husband’s funeral rites." IV. The 
Daya'Bhaga, “ Hence, if she be unable to subsist otherwise, she 
is authorized to mortgage the property ; or, if still unable, she 
may sell or otherwise alien it : for the same reason is equally 
applicable.” V. Text of Yajnyawalcya cited; in the Vivada , Sec* 

“ He who has received the estate of a proprietor, leaving no son 
capable of business, must pay the debts of the estate,” and, “ For 
women, the heritage of their husbands is pronounced applicable 
to use. Let not women on any account make waste of their 
husband’s wealth.” # The # text of Bharata, u The term 44 waste” 
intends a widow’s incompetency to alienate her husband's pro- 
perty at her pleasure by gift or. sale.” The Daya Ru/iasyu. 

Answer V. — The grandfather's property (by question 1.) having 
devolved on his daughter’s son, and on his death on his widow, 
such property will, on the widow's demise, descend to his half- 
brother, to the exclusion of his maternal grandfather's brother’s 
grandchildren, who appear, from the tenor of the question, to be 
alive. 

This vyuvustha is founded on the Daya Bhaga , Daya Tutwa , 

Vivada Bhungarnuva, Vivadarnuva Setoo , and other works cur- 
rent in Bengal. 

The case having been gone through before the Second Judge, 
he observed, that it appeared from the replies of the Pundits, that 
Prannath would be succeeded on his death by his widow, and 
on her death by his half-brother, the respondent, and that the 
widow had the power of giving away a portion of her husband's 
property for the benefit of his soul ; and that the vyuvustha of the 
Pundit of the Dinagepoor Zillah Court (which had not in the 
•lightest degree been controverted by the opinion delivered by the 
legal authorities in this Court) declared that the widow has the 
power of alienating by gift ifronj ©he to tbree-sixteentbs of her 
husband's property. He wal therefore, of opinion, that it would 
be advisable and proper to amend the judgment of the Zillah 
Court, which altogether annulled the deed of rift executed by 
Adiah Mye Dibia in favour of her own brother {%ie appellant) on 
the 16th of Aghun 1219 B. S. as well as the decree of the Pro- 
vincial Court by which the above decision relative to the deed of 
gift was upheld, to award to the respondent possession of a 6 anna 
•hare with mesne profits from the date of the Zillah Court's 
decree, and the remaining 3 anna share to the appellant as donee 
under the above deed ; to make ^fee parties pay the cosfa pf aft 
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1826. three Courts in proportion to the award against each, and to alio# 

— — fihugwutee Churn Rai, who appeared as an Oozrdar , the power 

Ramctiiin* of instituting a regular suit, should he stiU: consider himself as 
der $urma, possessing any claim, , . 

goviud**" The case was next brought before the Third Judge (C. T. Sealy) 
Buuhoo- on the 23d of January 1326, who, having perused ail the papers 
jiah. in this, case, as well as the copy of a decree passed by the Msor- 
shedabad Provincial Court, on the 20th of July 1 8 19, which had 
been filed by the respondent's pleader, recorded hie opinion to 
the following effect : 

“ It appears that the respondent sued to set aside a deed of 
gift executed hy Adiah Mye Dibia, widow of the late Prannath 
< Bunhoojiah in favounof her own brother, the appellant, who, on the 
other hand, adduced evidence to establish its validity. Although 
the Skasters allow the widow of a childless Hindoo to give away a 
portion of her late husband’s property for the benefit of his soul, 
yet it does not appear that the present gift was made by Adiah 
Mye Dibia to her brother with that view; and, if the Court were 
to sanction a gift of the present nature, every Hindoo widow would 
be alienating by gift her husband’s property to her brothers 
and relations, and would thereby deprive her husband’s heirs of 
their just rights. It appears moreover, frqm a decree of the 
Moorshedabad Provincial Court, dated July the 20th, 1819, filed 
this day by the respondent s pleaders, that Prannath Bunhoojiah, 
husband of Adiah Mye dibia, during his lifetime, made a gift to 
Radhanath Mookurjiah of the mouzas Furadpoor and Deegha, for 
the use of an idol. '1 his gift was allowed and held to be valid 
by the Register, and the Provincial Court, on the authority of the 
vyuvastha of the Pundits of the Court, and a decree passed in 
Radhanath’s favour which had never been reversed in any Court 
of justice, but on the contrary upheld. Notwithstanding this, 
however, Adiah Mye Dibia had given her brother a 9 anna share 
of the above mouzas. I am therefore of opinion, that the decisions 
of the two lower Courts relative to the gift of the 9 anna share 
should be affirmed ; that the appellant should pay the costs of 
all the three Courts, and mesne profits from the date of the 
Zillah Court’s decree ur^til he shall have restored possession of the 
lands.” 

In consequence of this difference of opinion, it became neces- 
sary to submit the case for the consideration of a third Judge, 
ana it accordingly came to a final hearing before the Fifth Judge 
(A. Ross) who observed that, from the vyuvustha it appeared, that 
the widow of a Hindoo had the power of making a gift of from 
one to three-sixteenths of her late husband's property for the 
beoefittof his soul, and the gift of nine-sixteenths made by Adiah 
Mye Dibia to her^ brother was therefore illegal ; that, besides, it 
seemed that A$ah Mye Dibia, when she executed the deed of 
gift, was only fifteen or sixteen years old, and it was therefore 
probable that her brother (the appellant) had persuaded her to 
execute an instrument according to his own views and wishes. 
For these reasons he thought the Court would not be justified iu 
upholding invalidity of Sie deed, and considering the judgment 
of the two lower Courts to be proper and unobjectionable in every 
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mpect, he, in concurrence with the Third Judge, pasted a decree iwfc 
dismissing the appeal and affirming the judgment ef the Courts 
below, making all the costs of the three Courts payable by the Rartctitte*’ 
appellant, and awarding to the respondent possession of the lands def 
in dispute, with mesne profits from the date of die Zillah Court's 
decree till such tinpe as restoration should be made. {kmhoo^ 1 

Bhugwjuttee Churn Rai the Oozrdar , was at the same time jiutu 
informed that he was at liberty to institute a regular suit for the 
recovery of any rights whichbe might consider himself to possess. 


DYALNATH and others, Appellants, jb2&. 

versus «■■■- — * 

KEWUL RAM and others, Respondents; Feb. 22nd. 

THIS was a suit instituted in the Benares City Court On the The pre- 
20th of February 1815, by f the appellants against the respondents; £ nts . m ? de 
to recover Rs. 525, 9 being a moiety of the value of certain b J { 
donations. sects to any 

The plaint set forth, that the plaintiffs and their family in the one of the 
exercise of the vocation peculiar to their sect front time imme- 
morial, were the first Gungapootras or conductors who met 
the Rauee Ruttun Koonwur, at a place called Ramnuggur on bet ductors, 
pilgrimage to Kashee (Benares) and performed the ceremonies must be di- 
customary upon such occasions, and that afterwards, the defen* V1 ° e< j. 
dants joined her at the instigation of one of her relations; that on ^on/ 
the next day they accompanied the boat which carried the Ranee, them all, 
to the ghaut called Assee Sungufm, the plaintiffs swimming and according 
the defendants going in boats ; that consequently, according to 
ancient usage, they were entitled to a moiety of the presents 01 c 
made by the Ranee ; that the defendants wishing to deprive them 
of their rights, they laid the matter before the magistrate, by whoso 
order the property given,* amounting in value to Rs. 630, was 
seized by the city Kutwal, but restored on the 19th of January 1815, 
to the defendants, on their giving security; while»the plaintiffs 
were referred to a regular suit. 'Hie plaint proceeded to state 
that Rs. 315, being half the amount of the property made over to 
the defendants, and Rs. 210, half the value of other property 
received by the defendants from t,he Ranee's Sircar, was what 
they now sued for, the total amount of their claim being Rs. 525. 

The defendants, in answer, declared the OlHirn preferred 6y the 
plaintiffs to be wholly unfounded, and stated <hat fie above named 
Ranee, who had for nine generations been the Jujmah of their 
family, gave all the property specified in the plaint, at the time 
of . the. eclipse, while she was on the Ganges to the defendant 
Rewul Ram, as could be proved by the letter written by " the 
Ranee, which was attached to the Kutwal's report contained in thd 
proceedings of the Foujdaree Court ; that when the Hanes* on A 
vol. xv. « 
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1826. former occasion, came on a pilgrimage to that city, in the yeafr 
1866 Sumbut, she gave to thejn (the defendants) all the gifts and 
DyalnAth Duchhna or sacrificial fees ; that it was an established custom 
and others, from time immemorial among the Gungapooiras , for a pilgrim to 
fomand * n *ert * D a book the name of whatever person of their sect he 
others. might wish to employ as his Purohit or officiating priest, and if 
a Jujman , after having made the usual presents to his Purohit , 
chose to give any thing to the other Gungapooiras , he (the plain- 
tiff) had nothing to say to such extra donations, and that the 
'plaintiff had unjustly instituted the present suit against them at 
the instigation of fraudulent individuals for the purpose of in-' 
juring their characters. « 

The plaintiffs, in* replication, maintained that there were six 
tribes by whom no Gungapootra had ever from time immemorial 
been appointed to officiate specially as Purohit, viz. the Mahratta 9 
the Jhireah, the Ooriah , the Bengalee , the Parbuttee or hill tribe, 
and the Gosains or Fakeers . The Gungapootra who accompanies 
and conducts a pilgrim belonging to either of these six tribes into 
fienares becomes his Purohit : that as the Ranee was of the 
Jhireah caste, the allegation of the defendants that they had been 
her Purohit for nine generations was entirely false, and that when 
the Ranee came to Benares in 1866 Sumbtkt , Sheopershaud Gun - 
gapootra was her conductor, and received presents and donations 
from her without any opposition on the part of the defendants. 

The defendants in rejoinder, stated that they did not receive 
from the Ranee any presents besides property to the value of 
Rs. 630, as particularized in the proceedings of the Foujdaree 
, Court, and, that the Ranee being of the Chowhan Rajpoot caste, 
•and long resident at Sumbul Gurh, to the westward, was not a 
member of the six tribes mentioned by the plaintiffs, and was their 
ancestorial Jujman. . 

On the 19th of May 1818, the Register of the City Court, in 
deciding this case, observed, that it appeared from the statements 
of the witnesses Nagirnund, Bijyenund, Bustee Ram and Ram- 
pershad who belonged to the same caste as the parties in the case, 
that Ranee Ruttun Koonwur belonged to the Chowhan Rajpoot 
tribe, but in consequence of residing in the Jhireah territory had 
become incorporated with the Jhireah sect, and according to the 
usage of th vQungapootras, was considered as a member of that body; 
‘Consequently, in conformity to the customs prevalent among the 
Gungapooiras, the* plain tiffs were entitled to receive from the de- 
fendants a moiety of the presents, inasmuch as they wen tout to meet 
'the Ranee and became her conductor. As, however, it appeared from 
the evidence of Moorlee.Dhar, Teekha Lai, Rampershad and Deo 
Dutt,The witnesses of the defendant, who were summoned to depose 
to the value of f $he presents, that the plaintiffs in their claim had 
overrated their moiety; and the proceedings of the Foujdaree Court 
declared that the defendants after giving security, received from 
the Court presents amounting, in value to Rs. 630. 11, only a 
moiety of this sum should bh awarded to them, he accordingly 

J assed a. 'decree awarding to the plaintiffs Rs. 315. 5. 6* and 
ismissing the rest of their claim. As the award in favour of the- 
plaintiffs exceeded Rs. 300, and as a suit for any snm from 
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Rs. 300 to Rs. 800, requited a thirty-two rupee stamp, all $e 1898. 
costs were made payable by the defendants. - 

Both parties appealed to the Benares Provincial Court, the Dyaiasth 
plaintiffs for Rs. 209. 10. 6, the balance 6t thhir irigirial claim *** ***** 
dismissed in the City Court ; and the defendants fofr Rs. 315. 5* 6, p, m ^ 
the amount which had been awarded to the- jplainiiffi. On the others. 
80tB of February 1821, the First and Officiating Judges of thi 
Provincial Court concurring in the decision of tne Court below, 
relative to the point appealed from by the plairitiffs, dismissed their 
appeal with costs, and affirmed the decree on that point. Disap- 
proving, however, entirely of the award made ^ by the City 
Judge which formed the groundwork of the appeal preferred by the 
defendants, they passed a decree in their favour, reversing the 
judgment of the lower Court, and making all costs payable by the 
respondents (original plaintiffs.) 

A petition for a special appeal was preferred to the Sudder 
Dewauny Adawlut by the present appellants. The Second and 
Third Judges (C. Smith and S. T. Goad), adverting to the 
ancient custom of dividing the presents, and to the incompe- 
tency of the donor to disturb established usage, did not see any 
ground for reversing the judgment of the City Court passed m 
favour of the petitioiftrs. They therefore considered it expedient 
to allow a farther consideration of the case. The respondents, 
although they had acknowledged the receipt of, the summons 
issued by the Court, did not appear either in person or by their 
Vakeels. The cause came to a hearing on the 3d and 4th of 
May 1825, before the Second Judge (C. Smith) who, hawing 
perused all the papers, recorded his opinion to the following effect : 

14 1 am of opinion, on the ground stated in my proceeding on 
admitting a special appeal, vis. the established usage among the 
Qvngapootras in the city of Benares, that the decision of the 
Register’s Court is perfectly just and proper; that the appeals 
preferred bv the parties were altogether improper, and that this 
Coort should award to the appellants Rs. 315. 5. 6, the aiAount 
decreed in their favour in the City CO'urt, and dismiss their appeal 
for the remainder of the claim ; he therefore ordered the papers 
to be laid before another Judge for his SonOurrence in the fol- 
lowing order : That the decree of the Benares Provincial Court 
be reversed, and that of the Register’s Court be confirmed ; that 
the respondents pay to the appellants the supi of Rs. 315. o. o, 
with interest from the date ot this decree till payment be made. 

The costs to bfe made payable hy the parties in proportion to the 

The case was next brought before the Third Judge, (C. T. •Seal y) 


judgment in : the following term* ; - — . 

adduced in tbit cat* to be the custom imong Chmgapootras tor 
the conductors of pilgrims to divide among themselves whatever 
presents any one of theta taav have recmved individually. and 
accordingly the evidence of the witnesses Nagirnund, Bustee 
Ram and Rampershad, who art of the same caste as the «Pp * 
lant's, privet thqt the presents made by the husband of R^- 
Ruttun Koooyrur were equally shared by all the Gungapootm. 
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1826. or conductors ; and consequently it is clear that .the allegations of 

the respondents relative to the Ranee's name being written in 

Dyalaath their Jujmanee book, are altogether false, and that no credit can 
be attached to the letter purporting to be written by her to the 
Rm and City, Kutwal ; for if die Ranee had really been the Jujman of the 
others. respondents for nine generations, her husband would certainly 
never have given the presents to others/' On this ground, and foe 
the reasons mentioned in the proceeding of the Second Judge, he 
fully concurred in the opinion expressed by him. A decree was 
accordingly passed, reversing the judgment of the Provincial 
Court, affirming the decision of the Register's Court of Benares, 
and awarding*to the appellants the eum of Rs. 316. 5. 6, with 
interest from the date' of the Register's decision till payment should 
be made, The costs of all three Courts were made payable by 
the parties respectively, in proportion to the award against each. 


1826. , MUNSURNATH CHOWDH RY and others, Appellants, 

versus 

Feb. 20th. BHOWANY CHURN and others, Respondents. 

i 

fault wm THIS was a suit instituted in the Bhaugulpore Zillah Court, on 
not lie the 17th of April 1817, against the respondents by. Munsurnath 
against a • Chowdhry, Shunkernath Chowdhry, and Munneeram (absent), as 
Malik or paupers, to recover c hukladaree rights in the mouzas Khoord 
kuddim f ° m ^hurawan, Molna l)eh, <fcc. Asulee and Dakhilee , in Tuppa 
with whom Dakhilgunge. The suit was laid at Rs. 540 principal, and 
the decen- Rs. 540 interest, from 1215 to 1223 F. S. Total Rs. 1,080. 
nial settle- rhe plaint set forth, that the plaintiffs and their ancestors had, 
concliided ^ 1214 F. S.,been, from time immemorial, in possession anden- 
inBbaugul- joyment of chukladaree privileges in the villages abovemen tioned, 
pore, for and could produce a decree of the Court to establish their alle- 
Chukladaree gations ; that as the Cbllector had made a settlement for theso 
°dra!*e rishts in *h* name Bbowany Churn Putwaree, one of the 

or fees. defendants, wht> had purchased the proprietary right in them from 
one Asa Dobay, and as from the accounts to be produced, the sum 
now claimed was fohnd to be due to the plaintiffs from the defend* 
ants, who acted evasively when applied to for payment, the plain- 
tiffs now sued and hopfed for redress. 

The gnawer filed on the*part of Bhowany Churn Putwaree stated 
that the zemkidaree of Khoord Cburawan and twelve other vil- 
lages ,^ Asulee andk DaKhUee , was publicly sold by the Collector in 
consequence of an application made by him (the defendant) for the. 
realization of Rs. 941. 14, oo the 24th of July 1804, in confor- 
mity with the order of the Board of Revenue, and purchased by 
Gokul Chond.. Putwaree, who, after receiving an amulnama and 
Other deeds of purchase obtained possession ; and, therefore,, that 
4 the suit nqw r preferred against him (the defendants) was altogether 
misplaced. 
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The defendant, Goknl Chund, stated in reply, that he purchased 189& 

the above villages for Rs. 1,325, at a public sale in the Collector's — 

office; that he was in possession of them, and that the present Mansur* 
suit against him was without any foundation* nsthCbow* 

The plaintiffs, in replication, denied that Mouza Khoord Chura- 
wan was publicly sold, or that it was mentioned either in the list of Bhowsny 
real property produced by the defendant Bhowany Churn or in the. Churn end 
isktiharnama published from the Collector’s office. They main- others, 
tained that Muheeoodeenpoor and five other inouzab, were sold 
to realize the amount of the decree, &c. 

The defendants made no rejoinder. 

On the 9th of December 18*18, the Zillah Judge ohferved, that as 
Ookul .Chund Putwaree purchased the villages, to the . chukladaree 
fees of which the plaintiffs now laid claim, at public auction in 
the Collector’s office, on the 17th of September 1804,* obtained 
the deeds of purchase, and had continued in possession of them 
to the present period, the claim preferred by the plaintiffs which 
had not been substantiated, would not lie against the defendants. 

He therefore dismissed the suit as untenable, with costs. 

Tbe plaintiffs appealed as paupers to the Moorshedabad Pro- 
vincial Court, the First Judge of which dismissed the appeal, aud 
affirmed the decree of the Zillah Court with costs, on the 23d of 
November 1821. 

The appellants at first preferred a petition for a special appeal 
to this Court, as paupers, which was admitted on the 5th of June 
1822, by the Second and Fourth Judges (C. Smith and J. Shake- 
spear) on the grounds that the public sale of the two villages of 
Khoord Churawan and Molna Deh was insisted upon by the 
defendants, and positively denied by the plaintiffs, who were the 
petitioners; that it did not appear clearly from the documents 
filed by the petitioners, that these two villages were publicly sold 
on the 17th of September 1804, in realization of the award in 
favour of Gokul Chund; and as, in the cause about mouza Chan- 
poor, the petitioner’s application for a special appeal had recently 
been sanctioned, it was expedient to admit it also in the present 
instance. Subsequently, in conformity to the orders contained in 
the proceedings of this Court, of the 6th # of March and 25th of 
February 1824, the appellants filed a stamp of Rs. 50, value of 
the petition for a special appeal. 

a In consequence of the absence of Munee Ram, one. of the ap- 
pellants, Lukeenath Chowdhry and Caseenath Chowdhry his sons, 
fend Goureenath Chowdhry and Sunkernath Chowdhry his 
nephews, appeared as his representatives. 9 

The case came to a hearing on the 1st (ff December 1825, before 
the Acting Chief Judge (C. Smith) when all the papers of the 
case having been read, the following further'exhiMts were filed by 
the parties. By the appellants vakeel, copy of a proceeding 
of the Bhaugulpore Zillah Court, dated June 6th, 1825 ; copy of* 
the statement of the public sale, dated May 15th, 1825; copy of 
the lotbundee or allotment in English, dated May 15th, 1825. 

By the respondents vakeel, copy of a petition from Mhanath 
Chowdhry on which was written the ordier of the Collector of 
Bhaugulpore, dated September 29th, 1804; copy of a petitufti 
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Munsur. 
oath Chow* 
dbry and 
others, »• 
Bhowany 
Churn and 
other* 


from Bhowany Churn, dated 27th October, 1804 ; an aniulnama 
dated 29th of September, 1 804 ; a letter from the Collector of 
Bhaugnlpore to the Board of Revenue, dated May 29th, 1804; 
copy of the notification, dated 1st of August, 1826; a paper 
in English, dated 15th of May, 1824. 

After a perusal of all these document?, the Acting Chief Judge 
recorded his opinion to the following effect : 

“ From the papers of the case, but particularly from the account 
of the auctioh sale, dated September 26th 1 804, it it clear that 
Ookul Chund Putwaree, on the 17th of that month, only purchased 
eight mouzas, Muheeoodeenpoor, &c. which were publicly sold in 
satisfaction ot a decree passed by the Moorshedabad Court of 
Appeal, on tjie 2d of March 1804. The above paper, which if 
regularly signed and sealed, and appears in every respect an 
authentic document, was drawn up ten days after the public 6ale f 
and transmitted to the Board of Revenue, and, in my opinion, is 
deserving of perfect credit. For although the cause has been long 
pending, the respondents have not produced from the Board cl 
Revenue, or elsewhere, a report of the same date, but of a contrary* 
tenor. It further appears, that the names of the eight mouzas 
purchased by Gokul Chund Putwaria are, Muheeoodeenpoor; 
fiishenpoor Kol, Buzurg Kol, Chuk Muktihn, Chuk Sharufoo- 
deen, Shapoot, Moohummudpoor, and Sath Ghurah. The pre- 
sent suit ones ,not relate to the above mouzas, but to the chuk- 


ladaree of mouza Khoord Charawan and mouza Molna Deb 


in Tuppah Dakhilgunge, pergunna Bhaugulpore; and by their 
admission, it appears that the settlement for these two villages 
* has been made with Bhowany Churn Putwaree (one of the 
respondents) from 1215 F. S. to the present time ; as therefore 
they were not included in the public sale which took place on the 
17th of September 1894, there can be no doubt that the appellants 
claim is properly directed against Bhowany Churn, on the grounds 
of the settlement, and against Gokul Chund Putwaree, in conse- 
quence of the account of the public sale being false. In this case, 
however, as in case No. 2288, it is sufficient and expedient to 
award theprincipal only (Rs. 541) of the chukladaree fees from 
1215 to 1223 F. Si without interest.” 

The papers were accordingly directed to belaid before another 
Judge K>r his concurrence in the following order : “ That the Zillab 
Courts decree; dated the 9th of December 1818, and the decree of 
the Moorshedabad Provincial Court, dated the 23d of November 
1821, be reversed ; the plaintiff 's claim decreed for the principal of 
chukladaree fees, vis. 4 Rs: 54b, and his claim for a like amount of 
interest be dismissed, aifd'the costs of all three Coirrts be made 
payable by the parties ^respectively.” 

The case wls afterwards brought before the Third Judge 
(C. T. Sealy) on the 14th and 19th of December, who, after a due 
consideration of the case, delivered his judgment ip the following 


terms : 

“ I was at first doubtful whether the villages Khoord Chucawan 
and Molna Deh, which form two of the five mouzas for the pro- 
prietary fees of which this suit has been instituted, had reaHy been 
publicly sold or not. On reading, however, the original purwanna 
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issued by the Collector, dated the 21st ( of September. 1804, and 1888 * 
signed by Mr. Sherburn the Collector, and the original amulnama ■■ ■ » — 

signed by Mr. Hamilton Collector, dated the 26th of September Munsur- 
1804, to the address of Gokul Chund V u t wares one of the res- nsthOhost*’ 
pendents, which has this day been filed by the respondenU others%. 
vakeel , all these doubts were removed. For it appears from it Bhowsay 
that the proprietary right in five mouzas, and, among them, of Churn sod 
Khoord Churawan and Molna Ueh were sold by public auction •them- 
on the 17th of September 1804, and purchased by Gok.ul Chund. 

I am therefore of opinion, that the decrees of the Bhaugulpore 
Zillah Court, dismissing the appellants claim, and of the Moor- 
shedabad Provincial Coqrt,, affirming that judgment, should be 
upheld, and the costs of the appeal be charged to the appellants; 
and in* the event of any property being found belbnging to the 
appeliauts, that the costs of the Zillah and Provincial Courts 
also, in which they sued as paupers, should be defrayed there- 
from 

t In consequence of this difference of opinion, the case was brought 
before the First and Fourth Judges (W. Leycester and W. Dorin) 
on the 24th of January 1826, when all the papers, pleadings, and 
proceedings having been read, the case, was deferred for further 
consideration, and caipe to a hearing again on the 2Qth of Febru- 
ary 1826, when judgment was recorded to the following effect : 

“This case appears fundamentally to depend on the liability 
or non -liability of the Malik Mookuddm, that is, of* the proprietor 
of any land in zillah Bhaugulpore, with whom jthe decennial settle- 
ment has been made as such, to a claim for chukladaree fees. 

As the pottati granted to a proprietor contains no stipulation for 
the payment of fees of this nature, we are of opinion that, under 
the existing regulations, as well as those in force at the' time 
when the perpetual settlement was concluded with) the defendant, 
that a claim of this kind cannot lie against him. For though chov* 
draee , talookdaree and chukladaree fees may have, been paid in 
former times, according to the custom of the then existing govern- 
ment, yet, as now .the proprietors of the fend are not dependant 
on any talookdar or ckukladar, a claim for chukladaree feet 
cannot lie against them. We therefore see no sufficient ground 
for altering the decrees of the two lower Courts*” In concurrence, 
therefore, with the Third Judge, a decree was passed dismissing 
the appeal, affirming the decrees of the Zillah and. Provincial 
Courts, and, making the costs* of appeal payabldby the appellants. 

In the event of the discovery qf any property belonging to the, 
appellants, it was. provided tlfe^ tHe^psts of the two lower Courte 
in which they suedes paupers, should be* defrayed therefrojp. 
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1826. B1NDRABUN BOSE, Surberakar , Appellant, 

* 1 " versus 

Mar. 13th. BABOO JOWAHIR SINGH and others, Respondents. 


A mokurre - THE appellant originally sued the respondents on the 28th 
executed by September 1819, in the Moorshedabad Provincial Court, to 
a zemindar recover possession of Talook Pasool, laying his claim at Ks. 18,003, 
in favour of three times the Sudder Jumma . 

The plaint %et forth, that Lai a Behadoor Singh, Dewan in the 
van being °® ce of the Collector of Purnea, took the above talook in farm, 
declared * in the name'of his dependant Zoukee Ram, from Meer Mujeed 
void under Oolla, the former zemindar, for ten years, from 1 197 to 1206 B. S. 
JTuf t^n* an< * e3tecute< * a kubooleut for the same. At the expiration of 
2 g j793°the ^is P er iod, he obtained a renewed lease for four years, in the 
heirs of the name of Doulut Ratn, and got possession under it. Mujeed Oolla 
Dewan or- died about this time; and in consequence of his sons, Meer Khoo- 
dered to rum an( j Kasim Ali and the other heirs being minors, the estate, 
posseraion on Collector’s report, came underjthe superintendance of the 
in favour of Court of Wards, and Seetulpershad was appointed to manage 
the heirs of it as Surberakar. When the second lease was out, the Dewan 
the zemin* p rege nted a petition to the Collector requesting permission to 
sideraUon 0 * arm l he estate in dispute, and to enter into a new engagement, 
of their mi- and Lala Ishk La), the Dewan’s eldest son, entered into an 
nority and engagement for the whole ■zemindaree in the name of Doulut 
other cir-i R am> f or ten years from 1211 to 1220 B. S. with the Collector, 
ce™ though * )een authorized by the Court of Wards, to let all the 

the death of lands in farm. When this lease expired, the names of the late 
the zemin- zemindar’s minor sons, who had now attained the age of majority, 
dar took were registered by order of the Court as proprietors of the estate 
teenVears" in Collector’s office, in consequence of an application to that 
before the effect made by them in the year 1220 B. S. Lala Dhun Singh 
institution was then appointed Surberakar by the Court, under regulation 5, 
of the suit, e figi2, i n consequence of disputes between the cosbarers, and 
was about to make a*fresh settlement for the talook when he 


was opposed by Jowahir Singh, and the other defendants, brothers 
of Ishk Lai, "who having enjoyed possession of it for several 
years as' a farmer, they fraudulently maintained that they were 
entitled to hold fc in perpetuity. On the circumstances of the 
cose being reported by the Surberakar to the Zillah Judge, he 
was directed to prdceed against the defendant^ by a regular 
suit. .In consequence, however, of the Surberakar* s death, no 
suit was instituted. The allegation of the defendants with regard 
to an wftiwrareeKenurfe being utterly false, the plaintiff who had 
been since appointed Surberakar now brought this action, in 
conformity with the order passed by the Court on the 6th of 
March 1819, against the present defendants, who are joint sharers, 
and living together as members of an undivided family. 

The defendant, Jowahir Singh, stated in answer, that the former 
zemindar, Syud Mujeed Oolla, alias Abdool Mujeed, granted 9 
previously to the decennial settlement, an istimraree potta for 
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the talook in dispute which consisted of 35 mouzas, and was IMS* 
quite waste, at a fixed annual jumma of Rs. 829, to his father - 
Buhadoor Singh, in the name of his friend Doulut Ram, with a Bkidnbira , 
view to its being brought into cultivation. Accordingly his 
father, while alive, and after his death he (the defendant) enjoyed • 

possession, and after discharging the stipulated rents, appro* and others. * 
printed the net profits, to substantiate which allegations, he could 
producea mokurreree potta bearing the seal of the above zemin- 
dar, dated the 21st of Cheyt 1 196 B. S. ; a purwannatbotuing -the 
official seal of the Collector of Purneab, and signed by him o nt 
the 23d of February 1791, receipts for rents, a letter bearing thct' 
seal of the zemindar, and another from Lala Raj Buhadoor, hie 
vdkeel. The plaintiffs statement relative to hjfto (the defendant's) 
father having taken the talook in farm for a limited pferiod in the 
names of Zoukee Ram and Doulut Ram was altogether false; 
for he was a minor when the potta was exeouted, and ever since 
he had attained to years of discretion he had always understood 
that the tenure was by a mokurreree potta , and no mention was 
ever made of a temporary farm. Meer Khoorum Ali and Kasim 
All could easily, with the view to deprive him of his rights, exe- 
cute a kuhooleut in the narne of Zoukee Ram, and, antedating it, 
get it falsely attested and placed among the zemindaree records. 

By the orders passed by Government on the 22d of April 1819, 
and circulated bv the Collector of every district, for the informa- 
tion and satisfaction of zemindars; by section 49, regulation 8, 
and section 7 f regulation 44, of 1793; and clause 5, section 29, 
regulation 7 of 1799, it is enacted, that zemindars cannot alter 
the potta granted to mokurrereedars by increasing the fixed titim- 
raree jumma . This principle was recognized in the case of Baboo 
Ramnarain, grandson of Chundernarain Rai, zemindar, versus 
Gokul Chund and Gopal Chuud, heirs of Baboo Ruttun Chund, 
mokurrereedar . The object of the suits was to cancel the mo- 
kurreree potta granted by the plaintiff s father for mouza Mehwur, 
and it was carried before the Sudder Dewanny Adawiut, by whom 
the potta was declared irrevocable. His elder brother, Ishk Lai, 
could not, as falsely stated by the plaintiff, have been in any way 
a party to the decennial farm of M ujeed«Ool la's whole zemin- v 
daree, for Doulut Ram and Bhagmul took the zemindaree in farm 
from the Collector in their own names, Ishk Lat being their 
surety, and, on his death, deposited a sum of money in the Col- 
lector’s office by way of security, as could be provfcd by the records, 
and as the istimraree potta granted to his father . was executed 
fourteen or fifteen years prior to jibe? f*mn obtained by Doulut Ram 
and Bhagmul, it could not be questioned* His rights coul^ not 
be affected, or the plaintiff’s claim benefited by the circumstance 
of Seetulpershad and the other surberakars Hhvingp through igno- 
rance and on the authority of evil disposed persons, made incorrect 
reports to the Collector relative to the istimraree potta . 

Byjnath Singh and Gopal Singh, the other defendants, consi- 
dered it unnecessary to urge any thing in reply, in addition to 
what had been urged by Jowahir Singh. . 

ffhe First Judge of the Provincial Court* considered that the^ 
mokurreree potta, the Collector’s purwanna, the receipts for rents* 

VOL. iv. t . 
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IMft bearing the seal and signature of Mujeed Oolla the zemindar, 
— ■ » the letter ofhia vakeel liate Raj Buhadoor, the jumma wasil 

Btndrabue bakee, and other documents executed in the time of Seetulper* 
J 0 ® 8 * j shad the turberakar, dearly substantiated the fact of the land 
abir Sing, in dispute having' been held by the defendant's father a» a 
and. atom mokurrere e tenure; that a fixed and invariable rent had always 
been paid for them, and that the defendants father had, while 
aline, enjoyed unmolested possession, and had on his death been 
succeeded by the defendants* Under these circumstances, the 
plaintiff’s claim to cancel the mokurreree potta was in contra- 
vention of the provisions of section 49, regulation 8, and 
section 7, regulation 44, of 1798; ciause 5, section 29, regulation 

7, 1799; section 3, Yegulation 18, 1812; and section 2, regulation 

8, 1819. He accordingly, on the ‘30th of November 1821, dis- 
missed the claim with costs, and awarded the defendants pos- 
session of the lands in dispute, on paying an annual rent of 
Rs. 1,829, in conformity to the terms of the mokurreree potta. 

BindrabiM' Bose appealed to the Sndder Dewanny Adawfat. 
The Second Judge of that Court (C. Smith) after having gone 
into the merits of the case on the 6th and 7th of April 1825, and 
perused all the documents and exhibits, delivered the following 
opinion : * 

* 4 It appears from the proceeding of the Collector of Purnea, 
dated the 14 th of August 1820, that the records of his office 
furnished no 'authentic record of the mokurreree tenure alleged 
by the respondents. The purwanna bearing the initials of 
Mr. Hesilrigge is not official, and the other documents produced 
• by the respondents are net sufficiently satisfactory to establish 
tbsir alleged potta . From the date, moreover, of the potta , which 
was executed one year prior to the decennial settlement, it is 
clear that it is not of the description mentioned in section 49, 
regulation 8* 1793, and Oven if its authenticity were proved, it 
would be irregular to uphold it. Besides, the receipt of a potta 
by a Dewax. from a xemindar has always been very properly pro- 
hibited, and so far from being admissible in an official situation, 
must be regarded as equivalent to a bribe. I am therefore of 
opinion, that the judgment of the lower Court should be annulled 
and the appellant’s claim decreed, possession of the talook 
awarded to •the xemindars, the respondents mokurreree potta 
cancelled, and the aemindars left at liberty to proceed against 
them for mesne profits for the period of dispossession, and all 
costs pharged to the respondents/* 

» The case was rtext taken' up' on the 26th, 27th, 28th, and 
29ih,of December 1826,- by the Third Judge (C.T. Sealy) who 
expressed hie opinion in favour of the authenticity of the 
meivmrw potto produced by the respondents , for although if 
was not mentioned in the quinquennial register, which in fact does 
not notice the tenures of any mokurrereed.rt, yet it appeared' 
from- the Collector’s proceeding of' the 11th of August 1820, that 
there was another book in rillah Purnea m which all iitimraree 
tunnudi were recorded, and H contains a eopy of the present 
4»tta as well as of the title deeds of other is ti»r ardor *r a copy 
<rf the purwanna now -produced- dated the 23rd of February 1791 
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and signed by Mr. Hesilrigge, was likewise to be found in the 

book of purwamas issued by the Collector of sillth Ptirneer. -------- 

The validity of. this document could not be affected by the Biadreboa 
circumstance of its bearing the initials only of that gentleman’s 
name, without any specification of his official charades. For on “ Mr 
reference to the mooitajiree sunnud for the year 1 196 B* S. and others, 
dated the 23d of July 1789, and signed by the above gentleman, 

(which was subsequently made in perpetuity) hied that day by the- 
appellant’s vakeels , the authenticity of the signature was established. 

This paper also bore the initials only of the Collector’s name, and 
ft was therefore probable that this was, (as is often the case) hie 
usual, mode of signature* It appeared, likewise, tjhatttn 1791, the 
revenue and judicial duties were united, and that Mr. Hesilrigge? 
held both. offices. There was therefore every readon for the 
Court to conclude that the potta in question was- a . valid and 
authentic document Further, Meer Mujeed Oolla lived 1 twelve 
years after the execution of the mokvrreree potta , and received 
rents according to the terms specified therein, and never opposed 
the mokurre ee tenure. The. present suit was not instituted till 
the 4th of Poos 1226 B, 8. (8th of December 181-9), eighteen 
years after his* death, whijh happened in 1208 B S. The Third 
Judge was therefore of opinion that the judgment of the lower 
Court should be affirmed, and the costs, of both Courts made 
payable by the appellant. In consequence of this difference of 
opinion, the case was brought before the Chief and Fourth Judges. 

(W. Leycester and W. Doris) who on the 13th of March 1826, 
passed a decree to the following effect : 

“ It is clear that the mokurreree potta for talook Pasool pro- 
duced by the respondents, dated the 21st of Cheyt 1196.B. 
was in reality executed in favour of Buhadoor Singh, at that time- 
the Dewan of the Collector’s office, under the- fictitious name of 
Doulut Ram, by Meer Mujeed Oolla the former zemindar. Section, 

15, regulation 2, 1793, re-enacting the rules of the revenue pro^ 
clamation issued on the 8th of June 1787 (28th Jeyt 1 1.94) prohi- 
bits the Collector’s officers from holding farms of any zemindar 
in the district ; and as it was enacted three years prior to the 
execution of the mokurreree potta , the Court cannot uphold 
a deed of this forbidden nature. Without adverting to these 
prohibitions, and even supposing the rule not clearly, laid down, 
common sense and a regard to the public>interests, point . out. 
the improprieiy of a Dewan in the Collector’! office^ receiving 
a mokurreree potta from a zemindar ; and far from being one 
of the lawful privileges of his the sot is corrupt. Meer 

Mujeed Oolla the zemindar, having died in* 1208 B. S,, the Cpurt, 
in consideration of the extreme youth of hit heirs, tbs whole 
pergunna being farmed to the. Dewan’e dependents* and other 
circumstances of the case, are.of opinion, that there were sufficient 
grounds to account for the delay, in suing.’’ , 

[ A decree was accordingly passed, reversing the judgment of 
the Provincial Court 'adjudging the appellant’s claim, awarding, to 
tile zemindar possession of the talook. in dispute,, and declaring 
null and void tpe potta produced by the respondents, who were 
directed to pay the costs of both ppurtit v« * 
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1826. 
April 3d. 


MUSSUMMAUT HYATUN and MUSSUMMAOT ASHURUN, 

Appellants, 

versus 


MOOHUMMUD HUSSUN KHAN, Respondent. 


Claim to THIS was a suit instituted by the appellants in the Provincial 
Court of Patna on the 5th of October 1809, to recover two shares 
mused ;Vt m0ll2a# situated in Soropore and fiehrampore, pergunna Kin- 
appearing chawur, zillah Tirhoot; the jumma of which for ten years was 
from the stated to be 20,010 Rupees. 

adduced ^ was 8ta ^ * n P^ a,nt * ^ at land originally belonged to 
that the Ruhm Ali Khan, father of the plaintiff Ashufun, and maternal 
property grandfather of the plaintiff Hyatun. 

was obtain- He from motives of fear occasioned by the injustice of the then 
Vftnancby ro * er8 » committed the land in trust to Daood Ali Khan alias 
tkadefen- Zair Hussun Khan, and received from him the income arising 
dantsaa- from it. After the death of Daood in 1180 F. S. the trust was com- 
cestorin mitted to Moohummud Hussun (son of Zair Hussun) who regu- 
larly remitted the income of the estate up to the year 1183 F. S. 
cestor of’ In 1 184 Ruhm Ali died, leaving as heics his widow Koolsoom, and 
the plain- his daughters Bhulin, Durgahin and Ashifrun. By the death of 
tiffii. Ruhm aforesaid, the land lapsed to the ruler, but was shortly af- 
terwards restored to the heirs of the deceased. Moohummud 
Hussun remitted part of the revenue to Koolsoom, but refused the 
rest of it, on which Koolsoom petitioned to have the land given 
into her own management. This proceeding induced Moohummud 
Hussun to remit the full revenue to Koolsoom, but on her death 
and the death of Bhulin, he managed, by the connivance and 
collusion of Shah Abdoollah, husband of Durgahin, to get the 
estate entirely into his own power and possession, and by altogether 
refusing to remit the revenue or any part thereof, laid the foun- 
dation of the present action. 

It was replied, on the part of the defendant, that the altumgka 
land in dispute never was obtained ' by Ruhm Ali Khan, but by 
Daood alias Zair Hussun Khan, under the assumed name of 
Ruhm Ali aforesaid, ahd from Zair it had descended to his son the 
defendant Moohummud Hussun ; that from the date of the sunnud 
of altumgka (o the present time was a period of more than fifty 
years, during whi^h neither Ruhm nor his descendants had come 
forward to oppose the possession of the land by the defendants 
family, which would alone constitute a bar to the present action 
by the limiting regulation of 1793. 

The Second Judge of The Patna Court of Circuit, dismissed the 
suit: many decrees had been passed, he observed, acknowledging 
the general cuYtom of the country in respect to maash estates, 
which was, that they were held under the assumed name of a 
friend or relation of the proprietor ; but the principal point which 
led him to dismiss the suit was, the fact that during more than 
fifty years the possession had been undisputed by the plaintiffs or 
by Ruhm Ali. On appeal to the Sudder Dewanny Adawlut (pre- 
sent Gf. Oswald, Officiating Judge) the above decision was affirmed, 
and the appeal dismissed with costs. 
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Subsequently the appellants put in a petition for review of 
judgment, on the ground of certain additional evidence in their 1 
favour which had lately come to light. The petition was consi- Muslim* 
dered on the 23d of November 1824, when the Second Judge 
(C. Smith) recorded his opinion in favour of a review, on these m „ 
grounds: mtutAshu. 

Both parties agreed that the suratud of altumgha was in favour run# •• 
of a person who was in that document called Ruhm Alt Khan, and JJJJ Hes- 
the appellants claimed the property as descended from one Ruhm gun yh,„ . 
Ali Khan. It had been proved, that on the death of Ruhm in 1 184, 
the jageer lapsing to Government, was afterwards restored to his 
heirs, and not to the son of Zair Hussun Khan. "Again, oiTthe 
death of Zair Hussun, it had been seen that tfo lapse of the jageer 
to Government took place. The evidence of the appellants wit- 
nesses went to prove, that neither the respondent nor his father 
Zair Hussun ever owned the estate, nor ever held it otherwise than 
as a trust from Ruhm Ali. On the other hand, the respondent had 
neither produced any proof, nor attempted to do so, having rested 
his case merely on his own assertion, that the property was obtained 
in altumgha by his father, under the name of Ruhm Ali. Further, it 
had been proved, that Ruhjn Ali made over one of the monzas 
in dispute, by gift to Nusser Ali and another person. This was an 
act which could only be performed by a proprietor of the mouza 
so given. From the documents of the case, it appeared that Ruhm 
Ali died leaving as heirs a wife and three daughters, and no male 
heir who could exert himself to procure the restitution of the 
estate. There was, therefore, nothing unusual or improbable in the 
supposition that the heirs being females might have been content 
to continue the trust of the estate to Moohuinmud Hussun, and 
receive subsistence at his hands, without entering their names in 
the Government books as proprietors of the land. And under all 
the circumstances, the claim of the appellants had, upon the face 
of it, more probability of truth than that of the respondent. 

The Fifth Judge (W. B. Martin) was opposed to a review, as he 
considered the former investigation to be satisfactory and conclu- 
sive, and saw nothing of weight in the evidence now offered by the 
appellants. • 

The Officiating Judge (J. H. Haringtou) deemed it necessary to 
examine the original of a copy of a purwanm Issued by the 
Patna Council in favour of Ruhm Ali and his heirs, dated July 
1777, or Asarh 1184 F. S. as also the proceedings of the Patna 
Council upon that occasion. 

They were as follows : The Pstpa Couifcil had looked upon 
Ruhm Ali Khan as jageerdar of the land, and on his dgath in 
1184 F. S. had forwarded to the Supreme Council at Calcutta 
their opinion on the subject, together with the petition of the heirs 
of Ruhm Ali, praying to he awarded possession of the, jageer. 

The Supreme Council, in reply, postponed giving a final order on 
the question, till a regulation should have been promulgated 
respecting lapsed jageers. At the same time they authorized the 
Patna Council, pending the issue of such regulation, to give over 
the jageer into the hands of the heirs of Ruhm Aii deceased. 

Hence the purwanna above mentioned in favour of the heirs of 
Ruhm Ali. • 
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1826. The vakeels of both parties, in answer to a question by the Chief 
____ Judge, professed their ignorance as to whose name had stood in 
Moasnn- the government books since the death of Ruhm Ali as proprietor 
mam fty*> of the land. The Chief Judge recorded his opinion in favour of a 
tuning review of judgment, both oq the grounds above named, and also 
mam Athu- 00 ^°^ owln 6 considerations, viz. the provisions ot clause 4, 
run, r. "section 3, regulation 2, of 1805; the fact that the papers and 
Moobum- proceedings relative to the case before the Patna Council, were 
not produced before the judge who dismissed, the appeal, and 
•no &aan, ] a8 t|^ f the fact of the Judge having passed no order on a petition 
sent in soon after his decision praying for a review of judgments 
The Chief Judge then proceeded Jo examine the merits of the 
case in pursuance ot the decision for a review of judgment ; and 
observed, that if Zair Hussun Khan and after him Moohummuct 
Hussun Khan, were the actual jageerdars under the name of 
Ruhm Ali, it was probable that, agreeably to the custom with res* 

S ect to benamee mqhals, like the one under discussion, as also con- 
irmably to the provisions of regulation 37, 1793, they would, 
have entered their names in the government books as proprietors; 
but if, on the contrary, they bad caused tbe entry of the name of 
Ruhm Ali, and after him , of bis heirs, it would furnish a strong 
presumptive argument in favour of tbe appellants. 

He therefore issued a precept to the Court of Appeal of Patna, di- 
recting that Court to collect and transmit all documents calculated 
to throw a light on that question, and further to procure through 
the Judges of tbe different zillahs in which they might reside, the: 
evidence of certain witnesses named by the respondent as essen- 
tial to his case. 

The documents and depositions being transmitted accordingly,! 
were duly considered, by the. Chief aim Fourth Judges (Messrs, 
Leicester and Dosin). Looking at tbe futwa delivered by tbe law. 
officers in the case, Sheikh Buhadoor Ali versus Sheikh Dhomun(a), 
and there appearing no reason to alter the. judgment already 
given in this case, may finally affirmed it with costs by the respec- 
tive parties. 

(«) For the doctrine id thigcaae see page 250, vol. 2, of the Civil Reports. 
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FOTTIH YAfl KHAN, Appellant, IMS- 

oertus 

KHAUJA ABU MOOHUM MUD KHAN and others April tftfc 
Respondent*. 

. THIS suit waa instituted by the appellant; and one Jeffier. Held that 
All Khan atica Nawab Jan, on the 6th of November 1817, in the lhe Coarte 
Patna Provincial Coart of Appeal, to recover from the respondents, 
a four ana share of the whole pergunna of BUthazaree and the q lle8t ^ n . 
mehal of Hatteawan, pergunna Sunnowt, Okree and 1 Nowbutpore the merits, 
Bullea, zillah Behanalso the talook of Nurhur, ziila Sarun, the ^ a final 
talook of Billowr, pergunna Bissara, the talook of Noorool llapcxre, ™5J ll fc V 
pergunna Bhosari, zillah Tirhoot, altumgha mehals : eighteen *ny aU tho* 
times the annual produce ‘ of these lands was estimated at rity having . 
Re, 432,000, the income from the land for 18 years, and the f 0I ?P? te “ k 
-sum of Rs. 1,952.000 was claimed as the mesne profile realized VheSwroa 
from the land, and the interest on that sum equal to the principal the allege- • 
from 1777, to the end of September 1817.* tionof such 

It Was stated in the plaint, that Shahbaz Beg Khan (husband <j cc i«oo 
of Miissummaut Nad if a Begum, who was the sister of Roshun contrary^ 
Begum, the plaintiff's grandmother) obtained the above altumgha | A w or 7 
jageer by his personal services, ' and took np bis # abode in the wrong as to 
city of Patna. Aulum Beg Khan, a native of the same country J^e merits, 
with Shahbaz, viz. Cabul, arrived from that place at Patna, and J n * h ^J Bl * 
although no actual relation of Shahbaz. Was, by reason of his alluded to 
being a fellow countryman, allowed by the latter to call himself passed by 
his brother, and was treated as such, residing with him in the said jj* c Patna 
city of Patna. At the death of Shahbaz, his widow Nadira took 
possession of all his property,, but Aulum Beg's son, by name by the Pat* 
Buhadoor Beg, preferred a petition to the Council of Patna claim- na City 
ing the property left by (he deceased, his reputed Uncle. ThatC°«rtm 
Council acting upon the authority of a futwd delivered by the 1 
Mooftees of Patna (but which was universally known to have 
been false and fabricated) awarded to Buhadoor on the 20th of 
January 1777, a 12 ana share of the property of the deceased, and 
the rest to Nadira Begum. She appealed to the Supreme Court, by 
which authority the decree of the Patna Council whs confirmed. 

Thus defeated at all points, Nadira Begum was constrained 
to bring an action for the sum of Rs. 169,014 mesne profits of 
the fourth share which had been awarded to her, from the date 
of the death of Shahbaz Khan Up 1 6? 1778, ift the Dewanny Court 
of the city of Patna. The Judge of that* Court, in opposition to 
the decrees above alluded to, and though he had no power to alter 
or reverse them, dismissed the suit. Nadira Whs prepared to 
appeal against this decision, but both she and Buhadoor Beg 
died before this could be done. 

On the death of Nadira, Roshun Begum the grandmother of 
the plaintiffs succeeded to the personal property left by her. The 
heirs of Buhadoor Beg instituted a suit to recover the nbove 
property, but it was dismissed by the Judge who heard it. The 
above Roshun Begum also obtained a fourth share of the Dhool* 
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1826. poorah estate by a decree of the Patna Council. After the deatl} 
"" of the said Begum, the plaintiffs, having proved their relationship. 
Futtih Yab to her, succeeded to the possession oF all the personal property 
Khsttja*' h er » an< * even P roce eded to institute proceedings for the 

Abu Moo- possession of the real property of the deceased, but were persuaded 
bummud against it, and led to put it off from day to day up to the present 
Khan and time by the contrivances of Buhadoor Beg's heirs, 
others. The claim of the deceased Begum to the four ana share was 
proved by several documents, and that of the plaintiffs was not 
opposed to tiie provisions of section 14, regulation 3, 1793, and 
section 3, regulation 2, 1805 ; neither was it contrary to the Moo* 
hummudau l^w, which limited to no f lapse of years the decision of 
a suit involving a question of a wife’s portion. 

The Third Judge of the Provincial Court, coinciding in opinion 
with the Second Judge, thought that this case came under the 
provisions of section 16, regulation 3, 1793, and directed a non* 
suit. A summary appeal, however, having been preferred to the- 
Sudder Dewanny Adawlut, the Officiating Chief Judge, (C. Smith) 
on the 25th of September 1820, gave his opiniou that the suit 
should be tried on its merits, as Nadira Begum had obtained an 
award of a 4 ana share of the property in the Patna Council ; 
as this decree had not been reversed by thp Supreme Court; as 
that Court had no authority to reverse it, and as the regulations 
did not limit to any period the time after which a decree could 
be carried inte execution, and as regulation 26, 1814, section 14, 
clause 8, (which directs that after the expiration of a year a decree 
shall not be carried into execution on the petition of the holder, 
till the other party has been called upon to shew cause why the 
decree should not be executed) did not prevent the party peti- 
tioning from instituting a new suit on the basis of the previously 
obtained decree. On these grounds, he being joined by the 
Fourth Judge (S. T. Goad), reversed the order of the Third and 
Second Judges of the Patna Court, and directed their proceeding 
with the trial. Accordingly, the case being readmitted, the defen- 
dant Moohummud Yar Khan replied that, during the life of 
Aulum Beg Khan, he had, by virtue of two deeds of gift signed 
respectively by Aulum, Beg Khan and Buhadoor Khan, obtained 
possession of the pergunnas of Sunnowt, Okree and Bullea, and 
Nowbutpore, and inserting his own name in the Collector’s books, 
had remained so seized for more than 34 years, without hindrance 
or opposition from* any one; that if there really had existed any 
claim to the lands on the part of Nadira Begum, she certainly 
would have taken some legal steps to enforce it during that long 
period. That the claim gf Aulum Beg was clear both from .existing 
docuitfents and the decree of the Patna Council. That the claim, 
of Nadira Begutq wa» unfounded, and that Roshun Begum could, 
not inherit her property was clear from the result of the case. 
Bebee Roshun versus Yar Khan, Omar Khan and others, decided 
on the 9th of May 1799. He contended that, from the time 
which hpd been suffered to elapse, viz. 41 years, from the opera- 
tion of the decree of 1777 in the Patna Dewanny Court, which 
neyer having been appealed against was. final, and from .the order 
of the Patna Council awarding to Nadira Begum the 4 aha share 
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tot life only* both the non-existence 6 f any legal claim on tb e fMh 

part of Roshun Begum and the inadmUsibility of the present ,,m4kt 
suit, were manifestly established ; as to the plaintiff resting his taMh Wft 
suit on regulation 3, 1793, and regulation 2, 1805, by declaring J 

that sixty years only could bar the institution of a suit, thi* AboMdi 
was a decided proof of the weakness of bis cause, for, in the hummuA * 
first place, the 14th section of regulation 3, 1793, did not Khan sad 
mention sixty years at all, and in the next place, tha provisions olhen<r 
of regulation 2, 1805, directed that twelve years should be 
the limit after which actions could not be brought except when 
the occupant had acquired possession by fraud and violence* 
or the person from whom the occupant's title was* derived had 
acquired possession by such means : therefore, in # the present 
case, where the property had devolved by inheritance, the law 
evidently would not permit a hearing. 

Moohummud Ameer and Aboo Moohummud, defendants, 
replied, that Shahbas Khan had made over the altumgha property 
publicly to Buhadoor Beg, who further, after the death of Shah* 
baz, obtained possession of all the property left by him; that 
Nadira Begum bringing an action against Buhadoor Beg, founded 
on a certain document afterwards discovered to be forged, the 
result was, that Buhadoor Beg obtained a 12 ana share of the 
lands and to Nadira was awarded a 4 ana share for life only; 

This decree was afterwards reversed by a sunnud issued* by the 
Patna Council, confirming to Buhadoor Beg, son of Aulum Beg* 
the altumgha rights formerly possessed by Shahbaz Khan, after 
which Nadira, although she obtained an award of the 4 ana share of 
the real and the same of the personal property of the above Sbah- 
baz, was subsequently induced to sign a deed giving up all right 
to them. But by the advice of evil counsellors, she afterwards 
instituted a suit for the property in the Dewanny Court of Patna. 

This suit was dismissed by the Judge of that Court, on the ground 
of the time which had elapsed between the occurrences which 
gave rise to the case and the institution of the suit. Nadira, after 
this lived three years, yet never preferred any appeal, and the 
defendants continued in possession of their respective portions of 
the lands. The plaintiffs had never takeif any legal steps for 
the assertion of their claims, though questions concerning the 
altumgha property had frequently been before the Zillah Court ; 
neither had they preferred any claim when th^ defendant Ameer 
Khan made over the mehal of Nirhur to his son, nor when he 
had mortgaged the same property, Therefore by tegulation 3, 

1793, and regulation 2, 1805, the patent suit was inadmissible; 

The defendant Kumroodeen Khan, in hit reply, stated that he 
had obtained possession of his part of t|ie land in question 
by virtue of a mokurreree sunnud signed by "Buhadoor Beg 
and AuIuul Beg, in the year 1216 F. S. He had made over 
to his son the whole of his portion except twelve mo»zas, 
which, in 1220 F. S., he made over to his brother Kurreem Khan; 
further he followed the same ground of reply taken up by the 
other defendants. 

’ The defendant Khauja Jemal Oodeen Khan, denied having any 
th)pg to do with the suit. He stated that he held some tfittneafc 
vot. iv. u . 
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I® by* a- mtkurrirm pottdk from A boo Mootfafttlhud Khab. Hi 
- coincided with the replies previously delivered, ’ • * 

SMWi YaB The Officiating Judgb of the Phtifa Co art of ApP***; to delivbi* 
vh 1 ^ tB 8 jhddmeiit, expressed hiihself n follows: ^ Accoftdirtg to tM 
a °* the award Obtained by y Naifira of a three Arta abate out 
hnmaitid of '12 anas of attumgha land, tit the ca«e of Buhacfoot Beg UfM I 
Khan sal Nadira Begtun, before the Patna Council in 1777, the hefts of the 
otlma said Nadira taniidt claim any part of ths land so awarded, ft 
being dearlyTor ths life of Nadira Begum, If the plaintiff* (boh* 
iklhr themselves entitled to the property left by Shtfhbaz KHart ai 
legal heirs, then the length of time which has elapsed comes into 
Consideration as a bar to their obtaining it. However, putting other 
circumstances out of the question, the decree of the Patna GonnU 
cif is final; and cannot.be reversed now by this Court/’ HO; there* 
fore, dismissed the suit with coats. The plaintiff appealing against 
this deciViOn to the Sudder Dew&nrty Aaawlut, the cash came oh 
before the Second Judge (C. Smith) ort the ! 6th and 23d’ of JonS 
1626; His Opinion was to the following effect 1 . Neither party denied 
the decree of the Patna Council 1 of l 77 7, by which, out of 12 alias, 
three were awarded to Nadira Begum, and nine to Auluni Beg 
Khath The share allotted to Nadira Wat on the ground of her 
being the widow of Shahbas. This right bf coarse did not <c6a*e 
during her life. But a shave awarded to a widow on these grounds 
becomes hnr ^absolute property, and after her death descends to her 
Jieitt. The words 44 during her lift*' certainly are to be found in tHi 
debree of 1777 ; but they were not in the futwa otv Which that 
decree was founded, and, by the Moohuihmudari law, the property 
of a widow in the share awarded to her from her husband’s property 
after his decease, does not become extinct with her life, but descends 
to her heirs. 4 It must be presumed that the intention of the d4cr?b 
was to'accord with the futwa of the law officers. On this vieW 
bf the cate, it was evident that three share* out of twelve were 
awarded to Nadira Begum. Therefore, without the necessity bf 
reversing thfe decree of the Patna Council, the heirs bf Nadira 
coo Id establish their claim. The reversal of the above decree 
Was not in the power of the Judges of the Supreme Court, not 
bad they reversed if. He (the Second Judge) had already given 
* bis opinion ( vide Rbobukaret of 25th September 1S2(>, quoted 
above) that fhe Dewanny Court of the city of Patna had noautho* 
tity to reverse the,, decree of 1777. In the first place; a City Gburt 
bed not the power of interfering with any decree of the Patna 
Council, and, in the next, the vtery aitumyka frithaU to which thb 
decree of the Council related, were situated out of the range bf 
the jurisdiction of the*City Court, which therefore, could neither 
dismiss ikt decree aq appeal from the authority of the other. From 
the proceeding* of the City Court, dated November the ) fth^l 796, 
H was Ween that the Judge bf that Court did not consider himself 
authorised tb try the case, and at first reftisfed to admit it. Why it 
was Afterwards l admitted the Second Judge professed bimfcelf at h 
lots to conjecture, and was of opinion that it was aii act uosup* 
ported by, or-rather in direct opposition to the existing regulations. 
Those proceedings therefore might be considered null uUq void :in 
Ike manner thi proceedings on the-appeal from the City Court* 
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0 the Pjkte* ./Provincial Cojyt,<bei#ig fotwded.onJhoaeAf 

the Qity Court, wer# n^ljt and wid- The - 

jSh»P. %»d /W8«,AI* HhiM*V>‘N#di« Emitted fflf.nA.dobbt*. Step. 

Bfflted fat (0m the death of Nedhe. Buhadoor Beg Khan end KMn,* 7 
W» bfjre. J>id *ppm|W.#t*4. <tbe. profits fcQW,lba,*baj*of Nadtf* *!»&/ 
0mm4- Hid ttotPmto&fsGaM of, Patna proceeded to settle {JJJJJr 
WAt those profits amounted to,.jt,would beaecsaeasy for this Human*- 
Gp»Uj Jo, award .(hem s>ut, a* they bad mh hs.consideced amew whem* * 
tfi>l flughtttp begraoted, ,’ Accordingly he passed adecree amend* 
jig tl»%t pf the Provincial Coy rtjsnd directing .that thofoutth abate 
abpMid.be . awarded to theplaintifis, and that they .alio aid -proceed 
Ip ape fpr .tbe meene profit* hy »new;Uial 
... The .Third Judge (C. T. Seely) agreed mtfftbe Seoid,.tbat tbe 
iaiftrtidn pf tbe words “ dufmg tbe. lifpl’badheen majde'throughmie* 

|a fcy, or, fraudulent alteration pn tbe. part of ramp iiitereated.peraon ; 
fituje those word? were pptjn the. futwa i aud it:waa to be pre* 
turned that die decree wet meant, to correspond .with thp ,/utws. 

Put, et the game time, be wm of opinion, .that Nadira Begum, on 
Obtaining the award, considered it to be only for her life. . If.ebe 
bad demurred atthattiipe,.»hp mat then at liberty to.apusal to the 
proper authorities to obtain a, reversal of., the, decree. He .did. .not 
think .that die lew mould eilowo/ .tbit Court!* reversing or altering 
the decrpe of 17,77, on jucb grounds .aa had been proposed; end, 
therefore, thought the appeal &oyld not b« favourably received. 

Nadira Begum bad, euep Andhe. IteASnny Court bf the City of 
Pptna for arrears due to bn lor .seventeen .years on the fourth 
abate awarded , to her. bui the suit wag dismissed, from the cir- 
cumstance of. its nnt h%vmg.b8eo .brought, .within, the period Afi 
twelve y earn ..aa p.rescribed by the regulations. Therefore, the decree 
pf the City Court was final,, and certainly .had authority, . aa fer ns 
related to. the mahah subject .to the Jurisdiction of the Cite, of 
Patna, tbough.it bad qot. ovpr . those beyood it. .The.dacr.ee of the 
. Pptna Council was only “/or file” therefore the. appellant could 
npt .set b'mself up as heir to Nadira in fa. altumgha property 
she. enjoyed during Ufe.. .Qn these grounds he was of opinion, the 
decree of /the Provincial Court .of Patna should be affirmed with 


coals, . . . . - • - ; 

The Chief Judge recorded his , opinion, that the decree .of the 
Provincial Court of Patna should be affirmed, because the cnee 
had been tried and decided in 1796, and, by die 1 6th section, of 
regulation 3, 1793, could not now be again 'admitted- . Besides 
which, the parties might then, have appealed, if dissatisfied with 
the decree- Though tne a ifumaan "rehats were beyond the jurisdic- 
tion of the City Court, yet both parties lived in tbe city, and the 
suit was for a certain sum in cash, and pot for the lend. Therefore 
that Court had authority to try and deterufine the.' case. It wiae 
not now possible to determine whether the fourth share had been 
awarded or not, on account of the length .of time which had 
elapsed; and on account of .the decree of the City Court of Patna 
ana its being final, from the circumstance of n!o appeal having been 
preferred. The provisions of section 3, regulation 2, 1805, . had 
nothing to do with this case, because the respondent bad obtained 
possession by an award of Court, and not by fraud or violence; ,, jl j 
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182 & the terms of the decree of 1777, which, awarded a> fourth share 
" ■ — for life to Nadira Begum, the claims Of her heirs to the property 

Futtib Yab could not be admitted. The terms, “ during life/' were not in the 
futwa of the Patna law officers, but that futwa stated that Nadira 
Abu Moo- n0 c l*i m t0 altumgka land. That futwa might be legal or 
hummud n °*> ^ ut * a ^ ter 8UC ^ a lapse of time, when it is considered that no 
Kb«n and objection was taken to it at the time, this Court could not take into 
others. consideration whether rt was or was not according to the Moo* 
bummudan law. The award of the Patna Council exceeded the 
tqrms of the futwa , when it gave a fourth share of the altumgka 
property to Nadira at all.” The Fourth Judge (W. Dorin) pro- 
nounced judgment in this case to the following effect: “ The princi- 

f al argument of the ‘appellants seems to be that the decrees of the 
atna Council, passed in 1777, and of the Patna City Court'passed 
in 1796, were wrong, and that the widow was legally entitled to what 
is. now claimed ; to which the respondents reply, that the decrees 
were proper, and that no appeals having been preferred from them, 
they cannot now be touched, under section 16, regulation 3, 1793. 
I am of opinion, that the respondent's latter objection is valid, and 
that the decrees in question, whether right or wrong, preclude us 
from jurisdiction now, and that we cannot enter into the merits of 
the case. The decree of the Patna Council restricts the widow's 
right to the produce of one-fourth for life ; and the decree of the 
City Court, in a suit instituted eighteen years afterwards, declares 
her demand to^the produce then sued for, lost on account of lapse 
of time (twelve years). It should be observed, in consequence 
of passages in the opinions of the other Judges, that in my judg- 
. merit, the decree of die Patna Council, in as far as it did not award 
a fourth share of the altumgka to the widow, was not against 
the futwa , for the futwa excluded the altumgka from being viewed 
as part of the estate at all ; and that as to the Patna City Court 
not having had jurisdiction in the suit before it, the claim to the 
produce from 1777 to 1796, was a claim for money alleged to 
be due from the defendant, and was hearable wherever the defen- 
dant resided, and not solely where the land was situated.” The 
opinions of the Chief, Third, and Fourth Judges thus tending to 
4he same point, the decree of the Court below was affirmed, and 
the appeal dismissed with costs in both Courts. 
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BJNDRABUN CHUNDRAI and others, Appellant., — 

versus ApiilfMk 

WSHUN CHUND RAI* Respondent. ; J 


THIS action was brought in the SZiltah Court of BackergutfgUf The re** - 
on the 10th of May 1819, by the appellants, to recover from the 
respondents a one ana fifteen gunda share of the portion of an ntsSapos? 
estate which formerly belonged toNarotum Rai. • The suit was sessionof 
laid at Rs. 506; 12. 19, the jumma for three years. ' * certain . 

It* was stated in the plaint, that out of the whole estate of'*®* 1 ® 11 
Narotum Rai (who was brother to the plaintiffs graft grandfather) * 
a share * of one ana fifteen gundas belonged* to Hurchunder Rai* a Hindoo 
deceased, the plaintiffs father, and four anas and a *haif to Ram* widow, by 
kiehwur Rai, deceased, the defendant's father. The rest of the 7^“ ^ 
estate was in the possession of the sharers to it, according to the taken^a » 
deed of division, dated 1187 B. S. f and eigned by Mussummaut her bus* 
Tulea, widow of Narotum aforesaid. In this estate, also were certain band** 
portions and fractional portions termed howala and neem howala , 
held separately for the benefit of all the joint proprietors of the ao]on g the 
rest; viz. one portion sitiiated in Luskerpore appertaining to the heirs. Held 
talook called KishenChund’s, the jumma of which amounted to that the 
Rs. 191. also a portion situated in the talook called Narotum 
Rai’s jumma, Rs. 922, also a fractional portion held by the same „,ui that, at 
person, and called Ramsunker Sein’s ; and lastly, a* whole portion all events, 
called Narotum Rai’s, the jumma of which was Rs. 429. the amount lhc f* f * 
of -the whole being Rs. 1542. EStoJKS 

By general consent of the partners to the estate, they were w fchont the 
jointly possessed of the profits, and the plaintiffs father, and the consent of 
plaintiffs had regularly received their portions of the profits of the ‘be heirs, 
above shares from Kishwur Rai, and after his death fromRamkishen 
Chukurbutee his agent, as also from the defeodant from 1208 B. S. 

Since 1209 the defendant had omitted to pay their shares of the 
malgoozaree to the plaintiffs, who, therefore brought an action 
against him for sums due on that account, from 1209 up to 1218; 
being Rs. 1687. But though this claim was made out clearly on 
investigation, the Judge dismissed the suit, and his dismissal waa 
affirmed on appeal to the Provincial Court. But as they were by 
the deed of division entitled to the talooks and howalas above* 
named, they brought the present action to establish their claim. 

The defendant in his reply, denied the above statement, and 
declared that he had no concern with any talooks or howala s 
belonging to the plaintiffs. The case, as h* stated it, wSs this ; 
Mussummaut Tulea, in the year 1 187, signed a deed in /afour 
of all the partners now in possession, making over to them all 
the property left her by her husband, Narotuiif Rai deceased, 
excepting only Narotum Rai’s howala, that half howala called Ram- 
sunker Sein’s, and the half howala called Purtaub Chund*s, which 
die kept for her own subsistence. Agreeably to this deed, the 
partners took possession of the property thus divided. Subie- 
quently, in 119*2 B. S. Mussummaut Tulea, by and with the 
consent of the partners, gave by deed to the defendant, the howala 
called Ramsunker Sein’s. On the death of Tulea the partners 
to die rest of the estate divided and £ook possession of . the 
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half howula of Purtaub Chund. The decrees in the Zlllab and 
■■ Provincial Courts wove enough 1o nullify ,the claim set up by 

BWnhji the plaintiffs, and though they had in another suit recovered a ten 
cowrie share, yet an appeal against that decision was still pending 
Bishan * xu th® Sudder Dewauny Adawiut. But above all, the time which 
CtranA had elapsed (39 yearn) between the date qf the deed of division 

HsL and the institution of the present suit would alone operate against 

the hearing of the case, by tbe.provisions.of the existing regulation* 
On the I$th qf February 1921, the Acting Judge of the above 
Zillah gave judgment in the case. He considered that ibe*docU” 
meats, Ac. brought forward by the plaintiffs, established their claim 
fully, while the reply of the defendant relating to the time which 
had elapsed between the date of the deed of division and the 
bringing of the present action was not entitled to any weight in 
the question ; the fact of the plaintiffs having received molgoo»ar$$ 
' fmn the defendant's father and the defendant up to the year l&O&j 
being satisfactorily made put ; and, although it was true, that from 
12Q9 to the 9th Bytahh 1226 (the date of the plaint,) seventeen 
years ond twenty-nine days bad elapsed* yet there was another con? 
tidecaiion which the defendant had overlooked, viz, that in the 
prosecution of a suit for nwlgoozaree gue from the same property 
to the plaintiffs, a period of five years, ten months and five days 
had been consumed, which left somewhat under twelve years, 
during which no Steps bad been taken by the plaintiffs on this 
question, and' which therefore brought the case clear of the 
rule of Kmiiatiop fised by the regulation. As to what ha4 
been brought forward on the part of the defendant, viz the deed 
, of division dated 1177, signed by all the partners to thp estate; 
it did not make opt the fractional portions sued for as be- 
longing to the .estate of the said shavers, neither did it remove 
the impression onjiis (the Judge’s) mind that the suits brought by 
the several sharers one against another had been purposely de- 
signed to frustrate, the plaintiff's claim* For it appeared from copies 
pf certain proceedings put in on the pert of the plaintiffs, and from 
certain pprwannot issued to Guqgadhur Ameen, that the plaintiffs 
fatherhood Odey Chund had obtained from the Ameen appointed to 
attach the estate, an award of certain sums due as i malgowaree for 
the Aowalas or portions (comprised in the estate called Naro^um 
R*i'*)u p to the year 1 196 B. $. To the deed of gift purporting 
to have oeen executed by Mussummaut Tulea aforesaid, which thp 
deJhn4*nt had produced tp prove that the half frowala or portion 
faljed hamfunker .Semis ,|md been made over to him by the said 
Mussuqimaut Tulpa, there were two objections ; drat, that it was uq- 
supported hy evi«fenpe,,aud secondly^that thp prqjneions of .the dead 
of division executed by MjvuproiMut Tu|pa were«pne|u|ive against 
any auejh dped apahe hue under pouaideratipn; since that deed 
of dWiuoo expressly set forth that the portions reserved by bpr, (the 
paid Mu^summaut Tulea), should, at her .death bp divided WWf 
ill. the partners (o the estate., Mussummaut Tulea therefore j rgs, not 
finely jto have sold or given asfay any |>art of the rf»atvpd*Wb, 
without the consent of the^artners above mentioned. 

A geed of adoption, anoomv(§tJ>Utr, bad been produced by, th# 
defendant, tp shew thp consent of tbp partner# tp A#,®# ArrgqMr. 
men*, but he (Oje Judge) did not look upon it ap guqfcieAt fox, that 
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purpose, and under hlk the circumstances bf the cate he pelted * Arif 

decree for the ptetntiffs with coete «■■■ 

On appeal to the Provincial Cdnrt of Dtcea, tine dsehion woe BtoMof 
vet arsed by the Fire* and Third Judges of that Criirt. CJyatfjj* 

lliey comidered the deed of gift at valid and authentic, thotigh, ! 
under the circumstance* of the date, the Court had oo made 16 cbS ft* 
try its validity or otherwise; since, from its data up to 1308 
(seventeen years), more time than was allowed bf the rules of 
Knutatton, had elapsed. They did not conceive theZillah Judge 
to have been correct in bringing theeuft within the term of 4uUita^ 
tioa by subtracting five years and odd, passed in another suit, as fed 
had done ; for from the date of the deed of gift up to that of the 
former suit, vis. 1219, a period of 26 years had elapsed, a circum- 
stance * rthich precluded the hearing of the suit, Under clause 3, 
section 3, regulation 2, 1805. 

Besides, from a view of the butwarra or deedof division ofjumma 
and land, in which nothing is mentioned of paying or receiving 
goozaree and which document is entitled to greater weight, from the 
tact that no other of the partners but the respondents had pro- 
ceeded at law respecting the property they (the Court) were not 
convinced that any payment of malgoozaree had ever been made by 
the appellant to the respondents. 

On this decision a petition was made to the Sadder Dewenny 
Adawlut for a special appeal, which was granted on 27th of July 
1 822. The reasons for granting a special appeal were the necessity of 
well considering the validity or otherwise or the deed of gift, and the 
question a* to the time which hadelapsed precluding a hearing or not. 

1 he case came to a bearing accordingly before the Second Judge ' 

(C Smith) who recorded the following opinion : 

“ It appears that the plaintiffs in the original suit had brought 
a previous action in ziliah BaOkergunge, on the 16th of May 1819, 
to recover certain sums due as malgoozarei from the same taloolts 
and howalas as those mentioned in the case now in hand, and on 
the same date the same persons were plaintiffs in a suit fbr thk 
recovery of a ten cowrie share of an estate held by Kishen Chund. , 

“ This last case having come by special appeal before this Court, 
was decided on the 28th of February 1891 ; the appeal of tW 
appellant being dismissed, and the decision of the lows* Courts 
affirmed. The ground of this decision was the proof of malgoo- 
zaree having been paid by the defendant up Ufc 1208, but withheld 
from that date; the objection made by the defendant that the Cals 
was without the term of limitation from^the tube which had 
•lapsed, being overruled by thb Ccurty. 

“ The Came conclusion is no# m my opinion inevitable *1 look 
ppon the deed of division executed by Mutspriimhut Tulea with the 
consent of the parties concerned to be valid add authentic, and 
sufficient to establish the appellant's claim. 

“ Having teen nothing on the face of the casd which was likely *4 
have induced Muesummaot Tulea to feafce such a disposal bf (fed 
land which she had reserved for her own subsistence as has bee# 
alleged by the respondent to have been “made, I can give no credetfob 
to thd deed of adoption or to (he deed of gift whtefe that party Ju# 
produced tntm&Aotm; 1 cannot bake* it prohibit, Unit afftf & 
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I8i6, viding the property in the manner proved to have been done, an8t 

* . — allotting by that division a share of four anas and a half out of 
Blodrsbns sixteen, she. should make bver to him. by gift aby part of what dhh 
C nd oLtfi ha< * rfl8erv0< ? fcer 0WD aubsisfence, nor do 1 think the terms ofthe 

* BiSon * deed of division left her at liberty to do so without the consent of 
Chuiid Rsi. all the sharers. In short,. I consider the deed of gift a forgery, or 

if npt, so as absolutely illegal and invalid. 

41 The execution of the butwarra likewise I do not believe, since it 
appears by the evidence that the lands stated to be separated and 
divided by that deed are still under the joint controul of all the 
sharen : 1 therefore am of opinion, that the decision of the Couri 
of Appeal sffould be reversed. ’ 

The Chief and fourth Judges ( W. Ley caster and W. Dorin) 
concurring in the above opinion, the decision was reversed accord- 
ingly, and a decree passed for the appellants with costs. The 
appellants were declared at liberty at the same time to institute a 
separate suit for the mesne profits. 


# 

1826. RAO RAM SUNKUR, (guardian of Survswuttee Dibm,) 

— — , Appellant, 

April 25th. versus 

RANEE TARNEE DIBIA, Respondent. 

The Courts THIS was an action brought by Ranee Tarnee Dibia, the res- 
competent P on< i« nt the present appeal, on the 15th of February 1820, iw 
to decide in the Provincial Court of Moorsbedabad, against Lukhee Ishwuree 
a new suit, Dibia, widow of Debee Persbad, Suruswutee Dibia, widow of 
contrary to s 00 ndur, the adopted son of the said Debee Pershad, and 
onsof «?or- ^ ao Ram Sunkur, formerly guardian to the above defendants ; 
mer final to recover certain lands in the districts of Dinagepore, Moor-, 
decree rela- ghedabad and Rajshaye, Mira; and dewuttur lakhiraj . The 
tire tothe triennial jumma of the assessed lands was stated to amount to 
perty. P The Ra. 100,915. 11. 18. 3,* and the value of eighteen years produce 
merits of of the lakhirai estate was estimated at Rs. 90,000, amounting 
that decree altogether to Ks. 190,915. 11. 18. 3. The plaint set forth, that the 
cannot be p|^ nt |gr after the jleath of her husband Sham Singh, became 
gone no. p 0ggeige( j Q f a jj the property which he had inherited from bis 
father Dulal Rai. After this, Debee Pershad (since dead) brought 
an action against th8 plaintiff in- the Provincial Court toiecover 
the above property, whic4i claim he founded upon a declaration 
that. the plaintiff had pdepted him. In that Court he was cast, 
it not being satisfactorily shewn that the permission of .the plain* 
tiff's husband had been obtained previous to the alleged adoption 
by Jthe plaintiff. In the Sudder Dewabny Adawlut, however, 
be obtained a .decree, on the ground that the plaintiff performed 
|]ie ceremonies of adoption, and treated him in every respect as 
her son, although the adoption was not conformable to the rules 
laid .down in the Sheers, a* expounded by the Pundits of that 
Court.. Thfct decree of the Sudder Court provided that, .in. th* 
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wpnt of the heirs of Sham Singh instituting a suit for the pro|W|Jf 
left by him, the decree should be no bar tip enquiry " TTjT 

claims. On these grounds the plaintiff, during the time 1 when i the 
names of the hereof the saidDebee Pershaawere inthe 
tor's books for the property, was prepared to institute a sett n «« nftSi , I 
against them At this time, however, an action was broughtW 
Ram Lochun, the grandson of Dulal Hai (plaintiff 's father-in-law) 
qgainst the heirs of Debee Pershad bn similar grounds. This WW 
dismissed, on the ground that it was not admissibly during the 
fife of the plaintiff and the heirs of Debee Pprabad. 
to the Sudder Dewanny Adawlut, that Court also held, that the 
action of Ram Lochun would not lie ; not on ^h e gfbpnd assigned 
by the Court below, but because .the plaintiff e*® 1 )® . W ***• 
rightful* heir, and an order issued that the plaintiff,* if she was 
desirous of establishing her claim to the property, might bring 
an action for it, as by the Hindoo law she bad a claim justly to 
the property after the demise of Debee Pershad. 

The repiy set forth, that Debee Pershad, by a decree of Court, 
had obtained possession of the property in dispute. He adopted, 
some time before his death, Ram Soondur Rai, husband of Surus- 
wutee Dibia (a rniuor), and made over to him all his property ; 
but on the death of Debee Pershad, the son thus adopted (being 
under age) took possession of the property accruing to him, by 
means of a guardian appointed by the Court oT Wards. He (the 
minor) dying, the land devolved upon Lukhee Ishwuree widow o 
Debee Pershad, and subsequently, Suruswutee, widow of Ram 
Soonder Rai, came into possession under the guardianship of the 
Court of Wards. The plaintiff had, agreeably to directions contain- 
ed in the order of Court, received regularly subsistence money 
from Debee Pershad, and after his death from his heirs. From the 
tenor of that decree, it would not appear that the property awarded 
to Debee Pershad was merely for life ; nor did thedecree in the 
case of Ram Lochun versus the heirs of Debee Pershad, go to 
direct that the plaintiff should obtain possession after Debee Per- 
shad s death in oppositioh to the terms of a former decree. On 
the contrary, it corroborated expressly the claim of Debee Per- 
shad, as established by the former decree. If the plaintiff really 
had any just claim to the estate, it would have been so "te*®* 1 * 
the decree. The opinion of the Pundits, which 
former one and which was given without k°owM« » of the 

facts of the case, could not prejudice the nght^f Debee Pershad 
or his heirs ; besides which, by the regulations, a oyuvuitha which 
contravened a previous final decree was ipadmissible. If the 
plaintiff had considered herself «s W g a J u,t 
estate, she surely would not have all this time refrained- from 
preferring it in Court, instead of going oh accepting eubsistence 
money from the heirs of Debee Pershaff. T*e preW suit besidee, 
was in opposition to section IB, regulation 3, 1793, and regula 
2 of 1805, and wae therefore totally unworthy of being heard. 

The « f Provincial Court ■ *» 

plaintiff^ 
consider 
without 

vol. iv. 
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shad bad been held to "be ofthis description by the several COuttti 
particularly by the Sadder Dewanny Adawlut in the casq bf Debef 
Persh&d versus Ranee Tarnee, aod wai therefore illegal. The 
opinion of the Pandits theft Debee Pershad era i legally the adapted 
Don of Sham Singh, must hate been given under the idea that the 
act was ddne with the ttaactlou of the said Sham Singh fpr the 
vjjuvustha declared, that one reason for the supposition was that, 
unless it was so, there was no accounting for Ranee Tarnefe*s per- 
forming the Unties of adoption 'towards him, the said DebeC Per* 
shad, while Neefcaunt Rai (Debee Pershad'i father) acted towards 
his younger son as if he considered Debee Pershad no longer 
belonging td his family. The decree which constituted him 
(Debee Pershad) the adopted son of Sham Singh, was given on 
the evidenofe of Tarnee, contrary to the rules of Hindoo law. Thh 
decree contained a danse declaring that no bar was created to 
the hearing a case involving a question of the inheritance of Sham 
Sindh, and the same Court refused to proceed with the case of Ram 
Locnun tortus the heirs of Debee Pershad, during the life time 
of Tarnee Dibia. 

The defendant appealing to the Court of Sudder Dewanny 
Adawlut, the case came to a heating on the 5th of January 
1826, before the Sedohd Judge \C. Smith). He considered the 
decree of the Provincial Court as proper, for by the Hindoo 
law, if there is no son pr adopted son, the widow Succeeds 
to the whole estate left by her husband at his decease. By 
reference to the former cases relative to the same property, 
decided in the Court of Sudder Dewanny Adawlut, it appeared 
that the adoption of Debee Pershad was not with the consent and 
permission of Sham Singh, the husband of Tarnee Dibia; without 
which, it was not legal Recording to the forms of Hindoo taw; 
this was further established by the opinions of the two Judges deli- 
vered in the first case, hod a law of the Shatters could not be 
nullified by a statement inade by, Tarnee : as, however, the Judges 
who tried thart case, had, bn (he ground of Tarnee’s statement (a 
statement which contradicted one previously nidde by her) consi- 
dered Debeer Pershad as the adopted son, and awarded to Tarnee 
Subsistence merely, during hfer life, which subsistence 'she, from 
poverty or ignorance, Wd continued to receive, he (the Second 
judge) would not confirm the Provincial Court's decree till the 
eafce had Veen before another Judge. Looking at the decree in 
the former base alinctfrrect, he would propose to consider DO beb 
Pershad as having Merely acted, as manager of the estate; and 
now being dead, die estate should, in his opinion, revert to thi 
heirs of Sham Singh, especially as in (he decree aforesaid, no 
tnenfion was made of Rftat disposition jhb.uld take place regarding 
the property a'fter the" death of Debee Pershad. He was for 
iffirtrfing f hV decree) or Hie Court. ' The Third Jtfdgk 
(C. Ti^salyJ after coiiiidclring (he term! of the decree in the 
former cake, #hich gave the property to Debee Pershad as heir, 
and awarded subsistence to Tartfate, 4 was of opirilbn that it was 
not within the province of the COurt to quetti$n tJ^Aecuracy of 
that decree. He considered that it woisldbe establishing a very 
bad precede^* * 0 so. He atfided, tharthC- should reverse the 
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degree of the. lower Court, and award the estate to$Dfoewuto», 

Aldow of the son of Debee Eeijsbad. the Chiefand Eqqrtb 
Judges (W . Leycester and W. Dpriu). concurred in thf aboveder.j- 
aion for the sum reasons, and passed an order, reversing the. 
decree of the Provincial Cpit|t with costs, observing 'tbft f bf tbq 
decree of Cue Court passed on the 27th of /is nq 1$Q3, Ranee 
Tarnee Dibia* the respondent, widow of Shan Singh de c ease d * 

W,m declared excluded' frptp.pgbt . to, .the, a^ijuniku&e left ‘by bef 
husband.' That the decree ip question was' conclnsive.against her) 
and that this Coqft was not competent to restate the question.. . 

GOVERNME^f,: Appellants ,82s - 

versus. /. . , ~ 

ABDOOt H.AidlO, Respondent. “V**- 

THIS was a suit preferred on tjie.jllst of November 18.1 8.w the Held thsts* 
Zillah Court of Chittagong, by, the respondent,' formerly stamp 

Darogba under the Collector of that cjistrict, for the. release of his * ~ n - 

persou and estate frOm responsibility on account of a defalcation stole for 
of stamp money to the amount of Re. 6,22d. 8. The plaintiff * n T deW - 
maintained that having beln appointed stamp Darpgha* pehad, of 

in conformity with the third clause af ejection 10, regulation. 1 * the tabor- 
1-814, kept a regular account of stamps furnished to venders for dilute 
■ale, aa their receipts would testify ; that the venders likewise* *‘«“P ven- 
furnished the Collector with monthly account sales, wit|» which. 
the plaintiff had no concern, Use money being paid by them or um. 
their agents directly into the hands of the treasurer ; bn,t that he , 
usually took the precaution of reporting any arrear to the Collector; 
that he did give such notice iii the month bf Slay 181.7, and in 
the following November, acting under the orders of bis superior, 
he apprehended one Nityannna. the stamp vender at the bead 
station,, and six others who had' since" been dismissed; that the 
said Nityanund then acknowledged the existence of certain irregu- 
larities in the office, and produced an account making himself 
a defaulter to the extent "of Rs. 6,225. 8, in liquidation of which 
he delivered up two bonds executed in his fcvojur by Mirra Hadi 
AIL, Meer Moonshee in the Collector's office, one for Rs. 4,121, 
and another fox Rs. 2,001. The Collector, i,t wasmddedj after, 
having with, the sanction of the Board,’ realised the arrears due, 
from tne other stamp venders, by bringing to -sale the property 
of them end their sureties* advertised the lands of the plain tin 
and his surety on account bf Nftjpnun'd’s defalca^um,, whiljs the 
estate of that, person’s surety as#.of *{juuli. Ali rempined.under 
attachment. The first notice, noth&ving paen sanctioned bj the. 

Board, was withdrawn; but he badisaafd* a second,, and had 
attained the parson of the plaintiff under a empmupkatibn from, 
the Superintendent of , legal affairs under date the .34 >f November 
1818. It was submitted, that as he. (Abdoof Hamid) held the. 

Collector'* certificates of his having regularly accounted for the 
■tamps entru^ed to him, .he pas nqt yeipijnamla, under the tego* 
lotions, for the stamp vender's arrears, that ,£* 'therefore instituted 
the present suit pgainst the Collector, Ni^yauundHadi, Ali and, 

Bakir Ali. 
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1826. The defendant Hadi AU was the first to give in an answer, 

, affirming that the plaintHP'and Nityanund had collutKvely 

Govern - bezzled the public money, and that the latter, under the guidance 

ofhis associate, had falsely implicated him, the defendant, but 
mid, 9 that the documents signed with his name were forgeries. 

Bakir Ati pleaded that; although he had stood surety for Nity- 
anund, when the Collector, in August 1814, appointed him assis- 
tant to the plaintiff, his engagement was voided by Nityanund 
having beerr since removed from that office, and appointed stamp 
tender first at Ramon Tek Naf and then at the head station 


that his property had been released from sequestration ; and that 
the plaintiff's suit against him was vexatious and unfounded. 

It was contended on behalf of the Collector, that the plaintiff 
having been appointed, on execution of the prescribed engagement, 
to an office, the express duties of which were to suppiv the venders 
with stamps, as they were required for sale, and to furnish a 
monthly return to his superior, he was responsible for every defi- 
ciency in the stamp money, whether arising from remissness or 
from cbnnivance and collusion ; that though the arrear was men- 
tioned in his accounts, yet it had been ascertained from the 
inofrmation of Nitvanund and two others, that the former had 
lent the money to Hadi Ali by his orders ; and by the same 
accounts it appeared that Nityanund had been allowed to 
remain in arrear for the amount from the mouth of 8eptember 
1816 to the 'end of the following year; that Nityanund was not 
a stamp vender, but an assistant to the stamp Darogha, nominated 
at his request, without his having even called upon him for secu- 
• rity, and that the money had always remained under the plain- 
tiff's charge and could not have been appropriated without his 
knowledge. 

The other defendant did not appear. 

An order of nonsuit was passed in this cause on the 18th of 
August 1819, the claim against the several defendants not being 
judged to be sufficiently specific. On appeal to the Dacca 
Provincial Court this order was overruled. 


The case having been restored to its former place on the file, 
the defendant, Nityanund, appeared before the Judges on the 21st 
of August 1820, and stated that he had been prevented by illness 
from giving 'in any answer, and corroborated the Collector’s 
statement, that the sum deficient had been by him paid to Had 
Ali at the plaintiff's order. 

It appearing hat Nityanund had actually filled the situation! 
of stamp vender, ancfras such held charge of the money embezzled, 
that ^ and not the stamp Darogha had received the bond said 
to have been executed by Hadi Ati, and that the plaintiff could 
nptr>*thad beer* argued by the government pleader, be made 
responsible for the defalcation in his office, under regulation 3, of 
1793; it being considered that all responsibility for stamp money 
was veetedin the vender and his surety, by regulation 1, of 1814, 
v a decree was passed in favour of the claim, rescinding, as ifiegal, 
'the sale of the plaintiff s estate which had been cafried into effect 
by the. Collector while the cause was pending, leaving Government 
to realize the arrear from the property of Nityanund, or in default 
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ofother assets to institute a regular suit against Hadi Ali under M6* 

. the bonds, and , releasing the other defendants from all liability , 

in the case. The plaintiff was declared to have neglected his Govern^ 
duty as a stamp Darogha, especially in not bringing to his master's . 

notice that he had forgotten to require fresh security from Nity- 
anund, and therefore not entitled to costs. The defaulter Nity- 
anund was made answerable for those of all the other defendants. 

It was observed that the Collector, on finding ground to believe 
that Hadi Ali had knowingly borrowed the public meney with the 
plaintiff’s sanction, should, under the regulations, have brought 
the matter to the notice of the magistrate, and have made 
application for the bonds to be attached by the Court, but that 
he had no^authority to do so himself. * 

An appeal preferred by the Collector to the Provincial Court, 
was dismissed with costs, by the First Judge, on the 8th of No- 
vember 1821. 

At the application of Government, an order was passed by this 
Court, on the 17th of August 1822, for the admission of a special 
appeal, which was defended by the respondent in person. 

On the 6th of May 1826, the Second Judge (<>. Smith) after 
going through all the papers of the case, expressed his entire 
approval of the previous judgments. The decisions of the Zil&feh 
and Provincial Courts were accordingly confirmed. 


RADHA BULLUBH CHUND and others, (heirs of Bhowanny ]g26. 

Chund, deceased) Appellants, — 

versus May 8th. 

JUGGUT CHUNDER CHOWDREE and others, (heirs of 
Govind Chowdree, deceased,) Respondents. 

THE original suit in this case was instituted by Govind Chund Held that 
Chowdree, on the 30th of March 1816, in the Dewanny Adawlut the thewait 
of Zillah Burdwan, to recover from Bhowanny Chund and Maha- 
rajah Pertaub Chund, certain lands in the pergunna of Jehan- , religious 
geerabad, the triennial rent of which was stated to be Rs. 3437, establish- 
together with mesne profits, &c. f Tot*r amount Rs. 4957. 2. ment »■ not 

It was set forth in the plaint, tKll the. abovcf named Rajah. after 
the death of the Ranees of Maharajah Shutter Sein in 1221 p. S. lease of the 
resumed certain lands which Were previously in the possession of lands ap- 
the Ranees, having been assigned to them for their subsistence, pvrtaiuiog 
and for the^performance of religious rites ; and granted b leaseof^ 
them to the plaintiff in perpetuity, at a fixed rent of Rs. 1152. 6, for a longer 
having received the sum of Rs. 1301, in consideration. The defen- period than 
dant, Bhowanny Chund, who was an ejected tenant from theJj® r0Wn 
same land, prevented the plaintiff from occupying it. On this the e> 
Maharajah petitioned the Dewanny Court to obtain possession for 
the plaintiff by a summary process, which, however, could, no* be 
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1826* obtained, the Judge considering the previous possession by the: 

- above named Bhofranny Chund ai a bar to any such summary pro-. 

RadheBol- cedure. The Maharajah protaieed to bring a regular suit and to 
secure to the plaintiff the occupation of the land, but subsequently 
^nggnT* ma hing a ®®oond settlement with Bhowapny Chupd, the plaintiff 
ChnnSer began to tbiuk of instituting a proceeding at law. himself. , 

Chowdree The defendant, Bhowanny Chund, stated in reply* that the 
and others, foods in dispute had been a dewutter me M for a long period,, 
and according to the custom prevalent in the family, pn the death 
of the Ranee of Kirrit Chund, the Ranee of Maharajah Chatter 
Sein came into the occupation of them. In the year ISIS F. S she,, 
after receiving Rs 501, let the lands at a filed sent in perpe* 
tuity to the defendant; the jumma being settled at Rs. 908. 6. 
After the. death of that Ranee the defendant Maharajah Ptorfrub 
Cbund succeeded to the property, and became; mokhtar of tha 
dewutter mehal which had been assigned for the support pf the. 
Ranee. The Rajah then, contrary to the regulations, let to the 
plaintiff, his (the defendant’s) mokurreree property, and sent his 
people to the estate to put the plaintiff in possession. The de- 
fondant applying to the magistrate, he issued an order prohibiting 
the ejectment of the original moiurgeree4ar $ and threatening 
with the penalties of the law, any person os, persons who should 
raise any disturbance on the premises. On a petition being pre- 
sented by the Maharajah, the Judge, in like manner confirmed 
the defendant 'in possession. The Maharajah then, seeing the 
Claim of the defendant to be just, confirmed the sunnud of the 
deceased Ranee, and after receiving a certain sum as salamee * 

• added some other lands' to the previous mokurreree grant, and 
issued a new tunnud for the whole in favour'of the defendant, at 
a fixed rent of Rs. 1030. 6. 

The other defendant Maharajah Pertanb Chund, stated in hfo 
reply, that the lands in dispute had pom® into hi® possession by 
inheritance, on the death of the Ranees who had held it as sub- 
sistence during their lives ; that be let it in mokurreree if> the. 
plaintiff ; but disputes arising about the occupation of it between 
the plaintiff and Bhowanny Cbund, and orders having been several 
times issued by the Courts confirming the defendant Bhowanny 
Chund in the possession of the property, he hid at last agreed to 
allow him to remain, had received from him the malgoezaree, and 
given him. documents under his own seal confirming, him in his 
occupation of the estate. The person was OQW in the occupation 
who had been recognised by the Courts as entitled to it, and he 
was perfectly indifferent As to who bright obtain possession. 

On the 4th of February 182ff,.the second Register of the ZiUeh 
iff giving judgment, recorded his opinion that aMhs Calcutta Court 
Of Appeal had confirmed . the right of the Maharajah Pertanb Chund 
tomuhi* own settlement for the foods which be inherited from 
Gte Ranees of Maharajah Chatter Seio (the Ranee’s acts with 
relation to the property being good for her life only) and had 
cancelled the settlement tihichhad been made by the Rene®* npw 
deceased', and as, acting, on this order of Court, th® Maharajah had 
made a ikokurreree settlement with the plaintiff and executed 
thp necessary documents thereof fo bin favour, h® (th® Register). 
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decree accordingly ; the coils of the suit to be paid thus? the -u tf * 8» e* 
defendant Bhowanrty Chund to bo liable for thoe* of the plaintiff 
•end hisdwo, And the detendanV Maharajah Pertaub Chund for bu jJfflSSSr 
own 1 ; with respect to mesne profits the plaintiff might sue for th6*t J/222ff 
in a separate action. ■ . •; ; ' fuimlor 

The defendant Bhowanny Chund Appealed from thii dfectoibh Chebtfeh* 
to the Calcutta Court of Appeal laying the suit at Rf, 5,617. 
being the ampunt of the suit in the Ziliah Gobi* added loathe 
costs thereof. 

Govind Chunder Chowdree dying, his brother Jqggut Chunddr 
Chowdree, and his widow, Appeared to reply do the appeal in the 
name and on behtif of the two eons of Govind Chowdree deceased. 

On the 12th of September 1822, the Second and Third Judges of 
that Court ghve judgment to the case to this effelct : 

In the case of the elder Ranee of Chutter Sein, appellant, versus 
the younger Rknee of the same Rajah, the pundits of the Sadder 
Dewanny Adawhit gate a vyuvustha declaring that the occupiers 
of dewutteir land 'had no power either to sell, give, or moitgagethe 
same; as they were merely the managers of the dewuiUr felkdjef 
which they were in possession. By the words of this vyuvit&hft, 
although letting the Idnd on ‘ a mohtrreree . lease is not expressly 
prohibited, yet such prohibition » to be inferred from thetenorof 
the opinion, because, by such an act, the heirs of the*person lett tog 
the land would lose all chance of controul over it. Therefore , the 
Ranee had no right to grant a lease in perpetuity to the appellant, 
nor could such potta be recognized as binding after her decease. , 

It was fully competent to the next heir to confirm or cancel such 
leases. Rajah Pertaub Chund, under this license, let the lands 
to the respondent, cancelling the lease of the Ranee, and having 
once done so he coutd not make a settlement for the same lend 
with another person. On these grounds they aflirthed the deem* 
of the Register of Burdw&n, and dismissed the appeal with costa. 

The appellant petittonkd the Sudder Dewanny Adawlut for the 
admission of a 'special Appeal . which was granted by the Third Judge 
(J. Shakespear), on the ground that the inborn petency of the Rands 
to let the dewutter land in perpetuity was questionable, and that the 
order of the Provincial Court contained in their roobujtarces of the 
11th or April and 22dof Mhy 1815, should be reviewed. The Second 
Judge (C. Smith) having 1 toade some previous enquiries as tb the 
quantity of land granted by the Maharajah and the Ranee respec- 
tively, proceeded to record hto opiajtoii on the ,5th of May 1825, to 
the following effect: £ ' . 

The ovder^of'^e : GMrt (, Wf ’Appeal bb which the deeiAon of 
the Register tofdunded/iS ndt applicable 16 the points at tliue ;Ahe 
Word mokurrerMhri fcfetog in die tyuw&fhq, ; If tt baa been it Would 
Apply as much tb a ittbkurrtr^e leash granted by t the Rajah as to 
one granted by the Ranee, atod render theta equally invalid. The 
decree should therefore be HiversOd with costs in all three Courts* 
and mesire profits made payable by the respondents ; the appellant 
to be put in possession, and according to the agreement, of 122,1 
B. S. to pay a jumma of 1,030 rupees, 

Hie Fifth Judge (A: Ross) was of opinion that the decree of life 
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- 1826. R9gist«r *hould be reversed, but on different ground#. In e vjtti- 

- — — — vustha delivered in a former appeal the pundits had declared the 
JMIw Bui- right to dewutter laird to be qualified; that is, that the holder 
aod*^^*^ not l8t tt so as to pat it beyond the controul of the next 
9 beira. By section 2, regulation 18, 1812, a mokurrtree lease 
Chsfrtfr for such property could not be given, but only one for sueh 
Ciiowdree time as the grantor should retain controul over the property* 
.end otuer*. jh a t j 8f till his ‘death. Looking at the case in this light, it would 
appear that neither the Ranee's northe Rajah's leases were available, 
as claims for a mokurreree tenure, and it appeared to him (the 
Fifth Judge) f that the present Rajah Tej (. bonder should have 
the power of making a new settlement altogether. The above 
Opinion waa delivered on the 16th of February 1826. 

The Chief and Fourth Judges (W, Leycester and W. Dorin), 
after examining the vyuvusthas formerly delivered in the cases 
of the Ranee, senior, versus the Ranee, junior, and Juggut 
Chunder Sein versus Keisoo Anund and others, put the following 
questions to the Pundits : If, according to the vyuvusthas in the 
cases above cited, there is no power to alienate dewutter land 
in any way, and the whole produce Js to be assigned to the 
espences of the Deota , and the offico of Shewait be inheritable, 
tnd be meant merely for managing the appropriated lands, is not 
a grant of a mokurrvree potta by the Shewait to the grantee and 
his heirs beyond the competence of the Shewait l or does it stand 
good and bind him also who succeeds to the Shewaitee by inhe- 
ritance? or does the Hindoo law, written or unwritten, declare 
, nothing positively on the subject? 

Answer. — The practice of granting mokurreree pottas in regard 
to dewutter lands is accordant with the rules and customs current 
in Bengal, and the successor to the management has no right to 
annul the lease, and make a new one, unless it may have been 
stipulated in the potta , that if any person should offer a higher 
jutnma a new settlement should be made with the person so 
offering. Such a practice does not defeat the purposes t^which 
the property was meant to be applied, because the lessee pays the 
rent (which can be appropriated to the service of the Deota) and 
•likewise improves ana cultivates the land. 

This ,uyuvn$tha was opposed by the vakeels of the respondent, 
who produced two other vyuvusthas of certain of the college 
pundits to establish their claims, and contending that a mokur - 
reree potta given at a low rate by a female Shewait would not 
avail against a better disposition made by the successors. 

The appellants vakeels also produced a vyuvustha in con : 
fitmfftion of that delivered by the punjdits of the Sudder Court : 

! .after examining these opinions, it was deemed necessary further 
the hourt pundits on the ^following points : Does the 
Skisuiar mention mokurreree pottos i if it does not, what modern 
book of Hindoo law : mentions them? for the former answer 
states their legality without . any quoted authority ; and what 
» book mentions such a vyuvahar or practice ? and wherein is it 
ascertained and its legality made out? for the Court suspect that 
the Hindoo law is entirely silent on the pubject, and that the Court 
atkttld decide it, under the regala^ons and former vyuvusthas . 
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IS* law officers replied to tKi» effect : pe^uiijt ^W^r *#*. 

4hft name of s&afu«i partra., are, mentioned in .the, 

<M*o, Flwro Mitrodiiya, Vyut 'uhwra Mairika, V$u yuhqra Ckwm- 
wmi -and Ftvada which art all Hindoo M&tm* 

Iirthem also are to be found the authorities for the practice pa 
-ha vo mentioned io our vyuvustka* •> , 

•» * The Court, in passing judgment in this cate,, observed* that 
the law officers of the Court had delivered a c$uvusthamh'*$i etdetWe* 
they were afterwards unable to support by, auy legal authorities ; 
that the vyuvustha of the pundits of the Supreme Court vfas ip 
like manner unsupported by any text, while that procured from 
the pundits of the demerit College was opposed directly to the 
others.^ The Court therefore declared their determination to 
adhere to the vyuvustka delivered iu a former, case "of the same 
nature, -the accuracy of which there was no reason to suspect* 

Setting aside all consideration of the vyuvustha of the $uddfr 
pundits (which it was not deemed necessary to follow) the Court 
were of opinion that the porta in perpetuity, granted by Pertaufr 
Chund in consideration of a certain sum received by him, was 
illegal and invalid, and it was competent to the present Rajah 
(having returned the sum s? received by his predecessor), to muhe 
a settlement for the lands with whomsoever he pleased, provided 
only that any lease which he might so grant should determine 
on the grantor’s, namely, the Rajah’s death. c 

The Chief and Fourth Judges therefore, concurring in ompiun 
with the Fifth Judge, reversed the decrees of the Zillah anp Pjp ~ 
vincial Courts, and passed judgment accordingly. Costs were 
made payable by the parties respectively. ' 



RAM PERSHAUD SIKKAR, ^ppellatot, 
versus • 

OBEY NARAIN MUNOUL and others, Respondents. May lfit|| 

THIS was an action brought by the appellant on the 6th »fj nftc i ft f ro 
April 1812, in the Zillah Court ef the 24 pergunnas, to recover to hold cer- 
from the respondent 17 beegas, 8> biswas of lakkimy dmmttvr f«nds 
land ; ten times the yearly produce fas stated to be Rs. ,285 v also 
•to recover Rs. 316, profits unduly appropriated from ibe.#ai(fc DOrtmmtt i S 
lands, from 1208 up to 1217, F. S. • r m and no 

The plaint set forth, that'twelve beegas, throe biswas o£ thft*proofof 
rent free land appropriated to the service of Stidhut* Tkohrtfy bnvinlr 
and five beegas, five biswas of that appropiated to Skeo ^Aa^ocr, bm tu 
were entered in the name of Ram Ram Bey .(plain tif s ’ giwd#r«i/«iMa'^ 
father) the superintendent of the said Tkmhoors, were divided 
and marked off by Gopaul Chund, plaitrtff’s father, and* Mffi ff g^ 
.been in the possession of the family for; many years. BaA tht^^ Dt 
, defendant had, in the year -1208, : forcibly ejected *h a -flk iitf i ffifa iporaiig 
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IMS. from fourteen boegat, »ix biswas, and, in HI I, from the reH ef 
— 1 “ the above named rent free land, and. had taken violent poseasti»fc 
to be an 1 of the whole, had removed ryots and pot others in, and had 
collected and kept the rents of the land as its lawful owner. • 
ter inl7e7* defendants in reply denied the whole of the above statement, 
on the * &nd set forth that the land in dispute was not lakhiraj. Kishuh 
grounds, eh Chunrun l>ey and Ookul Chund Dey, the' uncle and father of the 
ther that it plaintiff, who bad been for years farmers of the mouses in which 
ge^orbad the •«<** land was situated, had, by forgery and the connivance 
been ob- of the Ameen appointed to settle the estate, caused the land' df 
tainedby Bodhaee Pood, Mungul Das and other ryots previously paying 
fraud or^ y wmma> | 0 be inserted in the accounts as rent free and dewutter. 
sentation! ' ^ was to be remarked that three persons, the uncles of the plain* 
tiff and partners in the estate, being aware of the above facts, 
had abstained from being parties to the suit, .or pressing the ques- 
tion relative to their respective shares. The plaintiff alone had 
been led by the instigation of some enemies to the defendants to 
•tate land to be rent free dewutter , and the property of his father, 
which had been for twelve years notoriously in the hands of the 
defendants, and its jnrrtma regularly paid by them during the 
whole of that time. To shew the futility of the claim, and the 
fraud attempted by the plaintiff, it was ovtiy necessary to refer to 
regulation 19, 1793, or to require the production by the plaintiff 
of the lakkii&j sunnttd for the land in question. 

The replication stated, that the lakhiraj svnnud was lost during 
the disturbances which took place in Cuttack; buti i 1191 B. S:, 
when the country was measured and settled hy Government, the 
land in question was recognised as dewutter and lakhiraj , as was 
proved by the report of the settlement, the Fussul char and other 
papers. In 1206 B. S. the land was divided between the plain- 
tiff’s father and his three uncles. Those four persons held their 
respective shares separately. As the three uncles happened to 
be on bad terms with the plaintiff, and on friendly terms with the 
defendants, it was not to be expected that they should cooperate 
with the plaintiff on this occasion. 

The defendants rejoined that, from certain papers in the Col- 
lector’s office, and ftom copies of the sunnuds issued by the Com- 
missioners appointed to make the settlement for the lands in 
question, it would fully appear that the estate was not lakhiraj 
as asserted by the plaintiff. 

On the 28th of May 1813, the Acting Assistant Judge paesed 
a decree for the plaintiff with coats. On appeal to the Calcutta 
Provincial Court areview of judgment was directed, on the ground 
that the Assistant Judge had not sufficiently enquired into the 
feeding circumstances of the case. 

It came subsequently before *he '‘Judge of the ZilUh Court of 
tfoe seburbe of Calcutta; awing to* an alteration m the jurisdiction. 
In this Court a decree .was passed for the pteintiff with , costs. 
Mesne profits were not awarded. Gdey Chaand Mundul, one of 
the defendants, appealed from this decision to die Provincial 
'Court* of Calcutta* where; on the 420th of September 1821, the 
. Second aiWhTfcird Judges reversed the Zillah Judge's decree. It 
toft necesstf y v the Couurtwbserved, by eqclieb 27, regulation 19, 
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W93, and lection 19* regulation 8, 1 800, that attrition of lakkircg *t» 

bud* ahould .appear in the .Collector’s recoedti -in the present 

ease do- each mention appeared* neither could tho sespondent Rem-Baw 
product any lakhiraj sunnud* - - -1 , shwAfio* 

The plaintiff petitioned the Court of Sadder Dewanny Adawlut oSetir^ 
fos e special appeal, which* we# granted by the Second Judge rain Moo* 
(C. Smith) who recorded hi*, opinion for reversing the judgment <*«* end 
ef the Court below, for .the following 'reasons : He considered 
that the lend in question had belonged to Ram Rem 9 Dev, grand* 
father, end Qokul Chund Day, father of the appellant; that they 
held it as lakhiraj, and that they were ousted by the reepondents. 

He put no faith in the papers produced by the rlspondents to 
prove that the land wae liable to the payment of jtunma ; since 
they themselves had, in their reply, allowed that it' was entered 
as lakhiraj r from 1100 B. So The Court of Appeal had reversed 
the Zillah decree, and given one in favour of the respondent on two 
grounds ; one, the nonproduction of the sunnud, and the other the 
non mention of the lands in question in the Collector s books. 

But the absence of the sunnud (since it may have been lost) is 
not, under regulation 19, 1793, a sufficient cause for rejecting, 
a claim to a lakhiraj tenure, if any other good evidence in.* 
support of the claim can be adduced. From the documents pufcitt 
it fully appeared that, in the year 1209 R. the land in question, 
was entered as dewutter in the Collector’s books, and further,, 
that the respondents had allowed this to have been the case iit 
their reply hied in the Court of Appeal, when the cause was first 
before that Court. When the case came again before the Court of 
Appeal, after the review of judgment, and was then decided, a 
reply was not filed and a decree Was passed by that Courtwithout 
reference to the, statements contained in the reply filed in the 
first instance. Lastly, the appellant appeared to have held pos- 
session of the land since the time of the Zillah decree according 
to which he obtained it. On the above grounds, the Second Judgo 
was of opinion that the decree of the Provincial Court should be 
reversed and judgment given for the appellant with costs. 

The Fifth Judge (A. Ross), on the 19th of April 1026, recorded 
his opinion that, of the land in dispute, fourteen beegas, six bis was, 
were made subject to ths payment of revenue, m 1.209 B. S. and 
three beegas, two biswas, in 1211 B. S. It did noV appear that 
any record of the land being lakhiraj was entered in the Collec- 
tor’s books as required by section 25, regulation 19, 1793. As he 
(the Fifth Judge) was inclined to suspect tbs authenticity *>f the 
signatures of the officers o( Government affixed to the document 
called ths bases zumeen duf ter, that dofcnment, which was filed 
by the appellant in the Sudder Dewaonj • Adawlut, did not suffice 
to alter his opinion on tfaf merits of the case; mace it further 
appeared that die document alluded to wai patriot* the Collector’s 
office daring the time of the proclamation or notice, whith, 
agreeably to regulation 8, 1800, was affixed* <in the Collector’s 
Cuticherry. He considered the plaintiff V claim notprc mdr«ld 
that the decision of the Coort of Appeal; should be; affirmed with , 
cotta. He added, that by section 30, .‘regulation 9, 1849, the. 
plaintiff was at iibtptp to bring bis action agate d» no*a»; > «* •« 
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*82R * The cane having neat? been brought before the Chief and Fourth 

Judges (W. Leycester and W. Dorin) they saw no reason, after 

Ram Per* mature consideration, to interfere* with the decree passed by thtf 
•baud Sir- Court of Appeal. The appellant had no tunnud to produce* 
OdeyNa- whereby to substantiate his claim, nor was there proof of his 
rain Mun- having held the lands as lakhiraj since 1765. It was doubtful 
dul and whether any statement of the land being dewutter was put inttf 
others* the Collector's office at the requisite period, as prescribed by 
regulation 19, 1793, and regulation 8, 1800, nor aid the Coo# 
see that any mention of the circumstance was to be found in the* 
proceedings at the commencement of the suit. The statement 
of the appellant wcp, on the other hand, entirely against the sup- 
position of such having taken place, and it appeared highly pro- 
bable, that die appellant or his ancestor, at the lime while farmers 
of the land had fraudulently attempted to represent it as lakhiraj ; 
as it was evident that near twelve years previous to the institution 
of the suit, or rather from the time of the purchase made by Manik 
Mundul, the rents had been collected from the land in question^ 
and regularly paid as from other lauds subject to the payment 
of jumma. The document produced by the appellant called a 
fussul char 9 dated 1787, and apparently bearing the initials of 
the Collector and the seal of his office, did not suffice to prove 
the land lakhiraj % because the Collector never had the power to 
grant such suqnuds ; and, if such signature was authentic, it must 
have been affixed by an oversight on the part of the Collector, or 
by means of a fraudulent representation made to him by one of 
the parties. 

A decree was therefore passed dismissing the appeal, and affirm- 
ing the judgment of the Court below with costs. 


1B26. SHEO SURRUN MISSER (Son and heir of Singh 1>al aim 
Duriao Missbr, deceased) Appellant, 

May 27th, * verau * 

y SHEO SOHAI, Respondent. 

Sale of joint THIS was an action brought by Sheo Surrun Misser against 
landed pro- Sheo Sohai, to recover possession of two mouzas situated in zillah 
atcd^the Mirzapore, pergunna Afottra* 

district of The suit was instituted in the Dewanny Court of Mirzapore bn 
Mirsapoze, the 4th Y>f February 1819, and laid a£ Kg. 1670; three times the 
by one yearly jumma of the land. • 

without the ^ wai stated in the plaint, that the land was sold by the defen- 
consent of dant to the plaintiff on the 29th of June 1816, for Rs. 2601. The 
the rest, defendant . first gave a kutkubala 9 and afterwards executed an 
set aside at Hrarttama to the effect that the sale was complete. This obliga- 
Uaixtothe ** on * a8 re F*tered by the Register, and the defendant, at two 
Hindoo ^ several times received from the* plaintiff' two instalments of its. 409 
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•aeh. The defendant petitioned the Court' to give the plaintiff *• 
possession, which was ordered, and the plain tiffwas accordingly * — ■ 1 — 
put in possession of the property, but as the defendant had a cause' hwy aajfr.^ 
pending in the Provincial Court of Benares respecting certain ******* ** 

C "ts from the above mouzas, he executed a written undertaking 

ng himself, when the cause should be decided, to give a com- the put of 
plete deed of sale for the mouzas to the plaintiff, and to effect the the pur* 
substitution of the plaintiffs name in the Collector's books, on chaur. 
which he was to receive from the plaintiff Rs. 1601, in further 
payment of the purchase money, and to give up all right and title 
to the property. Further, he declared, in the same obligation that 
should he fail ed give a deed of sale as agreed upon, 9 the obligation 
itself should be considered as adeedof sale, and have all the virtue 
ofsuchadeed. The Provincial Court of Benares- *had passed a 
decision in the cause above alluded to, and the defendant had 
received at different times different sums of money from the 
plaintiff, namely, Rs. 144 at one time, Rs. 302 at another; 
at one time golden ornaments worth Rs. 76, and at another time 
Rs. 24 ; altogether Rs. 545. But now he refused to take the rest 
of the purchase money, viz. Rs. 2056, and was about to pust the 
plaintiff from the estate. » • 

The defendant, in • formd pauperis , replied that the land was 
worth more than Rs. 5000, and was the joint property of his 
father and his four uncles. Had he wished it, he, could not have 
alienated the land during their lives. He never executed any 
hutkubala or written obligation, such as described in the plaint. 

He never received any of the sums spoken of by him, nor petitioned 
the Court to give the plaintiff possession. The real case was this : 
he was at a loss for money to pay the Government revenue for the 
year 1224 F. S. and therefore executed a written obligation of the 
nature of a mortgage deed, pledging the land for the sum of Rs. 

■1000, on the following conditions. The plaintiff was to enter on 
possession, and he (the defendant) failing payment of the 
Rs. 1000, was to execute a bill of conditional sale (bye-bil-wuffa) 
for Rs. 2001. The plaintiff also executed an ikrarnama to the 
effect that he would give the defendant nankar at Rs. 100 per 
annum , so long as the mortgage endurdd, and that he would 
relinquish the estate if the money was paid within two years from 
the termination of the suit mentioned above. Of the sums, how- 
ever, agreed upon in. the ikrarnama aforesaid, he had paid nothing 
but the arrears of rent amounting to Rs. 385. The malgoozaree 
from Asm to Asarh 1224, was paid by ths defendant. 

In 1225 F. S. the plaintiff got, ^pvsspssion. of the profits of the 
land, to the amount of Rs. 1375, of * which he paid Rs. 557 
Government revenue, and kept the rest. , He also got hold of 
Rs.715 on account of itf&talments from the rjffcts due from Astin 
to Asarh 1224 F. S. before the date of the ikrarnama, and conse- 
quently the property of the defendant; thus he possessed himself of 
its. 1533 besides the income of the year: 1226 F. S. 

Bishuster Dial and Rughoo Dial, two witnesses in this Case, 
deposed that the decree gained by die defendant in 17$p, for the 
mouzas in dispute, was merely nominal, his father being the rap\ 

[plaintiff ; and that the<dsfendant bad no power to alienate thelamd, 
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11 $$* ns it belonged to hi* father and his four uncles, Of Whbm tfai 

— ■ witnesses were two ;a copy of a decree passed by arbitration on 

Sheo&ur* this subject on the, Uth of September 1843, was pat in. The 
^Shro***' Officiating J^dge of the Zillah passed a decree in favour of the 
fiohai; plaintiff with costs, directing the plaintiff to pay the defendant 
Rs 2056, the rest of the purchase money. The defendant appealed; 
in form 4 pauperis , to the Provincial Court of Benares, where the 
following judgment was given by the First, Second, and Officiating 
Judges. “ We think the appellant did (as hs affirms) make over 
possession of the estate to the respondent after the manner of a 
mortgage ; because there was nothing in the decision of the cast., 
where he was Concerned as plaintiff in this Court respecting the 
profits of the estate, which could have forced him necessarily to sell 
it to the recpo'udgpt. We do not agree with the Judge of the Zitfeh 
Court in considering that the decree by arbitration produced &s 
evidence on the part of the appellant, is a forgery, because it is 
dated in I8J3, and written on stamp paper of that period, and not 
on paper which came into use by regulation 1, 1814. Besides, tha 
appellant is not sole proprietor of the land, since it appears by the 
statements of Bishustur Dial and Rughoo Dial that they had an 
equal property in the estate, which was jointly possessed by five 
partners ; therefore if it had been proved thattthe appellant had sold 
the land to the respondent, such proceeding would have been inva* 
lid as being against the consent of the other partners, and proprie* 
tors ; with respect to the point of the kutkubula and ikrarnama 
no complete proof was brought. Budha Lai was the witness whose 
testimony supported the first, and Changee Ram came forward to 
* establish the second document. Budha Lai d\i not however appear 
to know the appellant's handwriting, though he affirmed that ht 
did ; although it has beea collected from the witnesses that the 
appellant rec eived from the respondent Rs. 1549, yet it has not 
been proved that the appellant ever agreed to sell the esthte. Sale 
is not complete till the purchase money is all paid ; but the respon* 
dent may bring an action against the appellant for the money he 
has paid, and the appellant against tbs respondent fdr the profits 
which he can prove the respondent tpvhave received from the estate. 
But the appellant’s father being alive, he (the appellant) had no> 
right or power to alienate any part of the land, and all the deeds 
executed with (hat view, or to that effect, are invalid. We therefore 
reverse the decision of the lower Conti, tad give a decree for the 
appellant with costs/* From this decision the ease was brought 
by special appeal into the Sadder Dewaony Adawlut. The appeal 
whs admitted en the lVthaad 81st of April 3683. 

'The Chief and Fourth Judges 4>f»the Judder Dewaony Adawlut 
<W; Leicester and W. Jtovin) on the 87th of May 1826, recorded 
their opinions as follows \ The Hfodoo v )aw, as laid down ih vyu« 
fsustims delivered £a former cases («);«doe* not petanit alienation of 
danll, fciM jointly hy Several putieedmrs, or owners, to bemads by 
one Without the assent of the ethers, 1 nor indeed doe* each sheas* 

« fcs CWU RtporU* page $33, vol. 8, sndpege 71, 4 potato, of. the present 
Volume. The pane doctrine was elso maintained in aTirhoot case wherein Raja 
Iftdiautnid ftti dpoeHarit, vhtui Jydirtt Afcand dfhers, respondent*. 'The pundits 
Jotet nndlridedpHiperty to he iardttd, without the Start 
of all the sharers, and not valid even for the sellers own share, while undivided. 
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tiou hold good forth* aliening partner's indiiidlsl shsrseveo, without MR 

the aasent of the rest. > Itisoct in the present, case, s ufficien tly — - >— 
•hown that the partners had consented to auch alienation, as tbs W i n g e ar 1 
appellant has attempted to prove* And even had their ament been 
•hown, there waa such evident overreaching on the part of the * 

appellant, that the Court could not hold the. transaction, valid, 
though at the same time the, mpondeot was clearly, bound to 
refund to the appellant the money he had received, within texes^ 

For these reasons the decree waa affirmed with costs, 


NOOR JGH AN BEGUM, Appellant, 
oersut 

PREMSUKH, (Agent of. Mr. Swsedlamd), Respondent 


1826. 
Jape 6th, 


THIS was an action broyghtby Prem Sukh, (agent to C. Sweed- mMB " 
land. Esq.) on the 9th of February 1818, in the Dewanny Court ,i uir heldto 
of Zillah Tirhoot, to recover from Noor J than Begum, widow of be not lit* 
Moulovee Mibr Ali, son of Syud Ali Khan, the sum of three !?* *°Li er 
thousand rupees (Ks. 3,000) principal and'interesf, on account of J'^eiid’e 
■money lent to the deceased Mihr Ali. debts, she 

It was stated in the plaint, that Moulovee Mibr Ali, on the 1st of not having 
December 1813* borrowed from Mr. Samuel Deane, (agent of 
Mr. Sweedland aforesaid) the sum of Rs. 2,500, which, together f t0 £[ i.jm . 
with interest, amounted on the 3 1st of July 181 4, toRs. 3,674. 13. 1, 
of which, up to October 3 let, 1/814, Rs. 501,, bad been paid by 
assignment of certain lands belonging to the deceased, who died 
on that date. The defendant, who had succeeded by inheritance 
-to the property of the deceased, was now liable for . the remainder 
of the debt : a refusal therefore to discharge the amount, now 
Rs. 3,000, by accumulation .of interest, had led to the. institution of 
the present suit. The. defendant did pot appear to reply. . 

The Officiating Judge ef the above mentioned zillah, Wonsi- 
zdaring the debt proved, by -the evidence of the Witnesses to. the 
bond, as also the inheritance of the debtors property by the defen- 
dant, and observing that tba defendant had. anfiprod judgment 
to go by default* gave a decree far the. plaintiff, with costa. 

The defendant appealed froq, ihU.decUtsn. to the.Pataa Court 
of Appeal, and put in a statement to the* affect that,what. property . 
she possessed had ; been left to her by her father Syud Ahmud Ali 
Khan, but tint she had* no property lea hep bv bar. husband, 
since all his estatee had beep assigned to Baboo, iflyj NathSahao 
ibr payment of certain.i&bte, <u>d that when she was sued in.the 
Patna -Court of Appeal on A former occasion for certain debts, 
contracted by her leteJmeband, the Court did not reoognise the 
claim, because she. had inherited no property from, her boebend. 

The respondent answered, that Mihr Ali had become possessed 
of the propsrty laft by Syud Ahmud Ali to bis widow*g4 «uglitsfr. 
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USA> by virtoe of daada edicnted by them iffhi.flrvoW, aiid* that hhl 
" — name wa» entered in the Collector’s book* u proprietor of tkd 
Noor Jehan same. * • * 

Pre^ikh The Officiating Judge of the Patna Court of Appeal gave tf 
* decree in favour of the respondent with cfosfs. 

• The appellant petitioning for a special appeal in this Court, it 
was granted, because the above decree differed entirely from that 
in the case of Ujeet Sing vertut Noor Jehan Begum from the 
same Court. • ' 

On the appeal, the Second Judge recorded his opinion, that 
it was not proved that the appellant had inherited any of her 
husband's property, the deed of gift said to have been given by 
the appellant to her hfisband proving, on examination, to be nothing 
more than a'mokhtarnama. The Second Judge remarked that, 
he did not consider the widow liable for the debts of her deceased 
husband, from whom she had inherited no property, and therefore 
recorded his opinion that the decrees of the' two lower Courts 
should be reversed with costs. 

The Third Judge concurring in this opinion, the decrees were 
reversed accordingly. 


'igad. * GOUR CHUNDER RAI, and others, Appellants, 

r - — versus 

June 20tli» HURISH CHUNDER RAI, and others (heirs of Juggut Ciiuk- 
< baa Rii, and others) Respondents. 

Io the case THIS suit was instituted in the Zill ah Court of Dacca J el al- 
v'ded P ore » on April 1814, by Nubkishen Rai (father of Gour 

doo family, thunder Rai and the other appellants) against Govind Pershad Rai 
their ac- 79 and Raj Narain Rai, to recover a half share of the turruf of 
qniaitions Bhatoee Doba, the yearly produce of which was estimated at 
will b. pro- R , lf31t 

have been It Was set forth in the plaint, that two brothers Odey Narain Rai 
joint till and Roop Narain Rai, the father and uncle of the plaintiff, lived 

proved together as an united family on the income arising from their 

the * * P atern *l property, and from certain other property acquired by 

Jtrobandi themselves, and that ixf the year 1207, they privately purchased the 
rating with turruf tf Bhatoee < Doba, Che pergunna of Gunga Put and Golajy 
the party Nugger, under the natpeof Muddoosoodun (another name for 
exclulm defendant Rajnarain) torn Kishdto Mohun the former fa- 
right. lookdar . In the year 1208, some part of the property above- 

mentioned, viz. the pergunna of Gunga Put, was sold by 
auction for arrears of revenue, and was purchased by the plaintiff 
Nubkishen Rai under the name of Raimanund Bose, for Rs. 5000, 
the purchase being effected by a gomashta of the parties, by name 
Lukeekae&t Bose, and the money being raised upon the sale of 
Golajy Nuggerto MouioveeArli Nuktfe, and by loan. afforded by kiln 
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|p the sett Nubkiehsn jftfce pfei#tiff);st t& aftmetimt t M ttlfc 
s*Je *nd bond ww ojtecu^td by ti|*. «ajd Wobhiobw under* *» * — • 

the nemo of Muddoosooduo to Rajnarain Rai, on* of the deffni* Goar *.*>'• 
dents who m$ lb# jfomoiAfa of both partis* After the death ' * 

of both the brothers, which occurred in *814 end l&lfi, the ptoii^ JJ** ’ 
tiff (son of one brother) continued living jwjuth the defendant Hum*- 
Govind Porshad («#n oft he other brother)* The Uttejr howerseChtmecs* 
ip 1219 B, S, having by intrigue procured from the defendant fitig 
Narain Rai a bill of sale for Bhatoee Doha in his (Govind*) name* otbMt * 
presented to the Collector’s office a petition fee the entry of his 
name as sole proprietor thereof* A counter petition was tiled by 
the plaintiff, and the Collector directed tbs parties to try the case 
at law : hence the present action* For the defendant, Goviod Fee* 
shad Rai, it was stated in reply, that no partnershipvever misled 
between Odey Narain Rai and Roup Narain Rai, as regarded 
the land in dispute, for that the Utter purchased with hie m 
money the estate, and securing all the rights and privileges of a sole 
proprietor, was so to all intents and purposes, up to the time of his 
death, when the estate hereditarily. descended to Govind Paiphad 
his son and heir, whose it then was ; that be could produce the. 
bill of sale to shew that the estate never wm purchased jointly, 
but by one person. t * 

The defendant, Raj Naraiu Rai, replied on his part that Gunge 
Put, Bhatoee Dobaand Golajynugguc were purchased by him forth# 
use and with the money of the defendant Goviod Pershad, under 
his alias of Muddoosoodun, from ths former taloakdar KisheV 
Mohun. The plaintiff had no eonoern whatever with it. The 
statement of the plaintiff with regard to the auction purchase was 
altogether untrue, for the purchaser was Govind Pershad Rai 
through the defendant Rqj Narain, and under the name of Ramar 
nund Bose ; the money for the purchase being raised by the sal# 
of Golajynuggur to Moulovee Ali Nukee effected by him, the 
defendant Raj Narain Rai. 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their respective allegations 
as to the estate of the family at the time the purchase of Bhatoee 
Doba was made, and the source from whence the purchase money 
was defrayed. The Judge of the Zillah decided, on the 4th of 
December 1818, in favour of the defendants. He did not consider 
that the fact of partnership having existed was made out by the 
documents filed for that purpose by the plaintiff ; while the state- 
ments of the defendants were borne put by the bill of sale signed by 
Kishen Mohun, the acknowledgment sigjsed by Muddoosoodun and 
the other papers and documents fifed by* them in j the case. On 
appeal to the Provincial Court of Dacca, this^decision was affirmed 
by the First Judge of thaj? Court, who considered that Govind 
Pershad had bought with his«own money, in the name of Muddoo- 
soodun alias Raj Narain Rai, the land in dispute. He therefore 
dismissed the appeal with costs. 

The appellants (their father Nubkishen having died in the 
interim) filed a petition for a special appeal in this Court, 
which was granted on the ground that the sole proprietorship of the 
land in question, by Govind Perskaud, though recognized by 

vol. iv. * 
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1836. Courts below, wm nit-made out satisfcctorily fcytho evidence on 
— the case, and (hat 'there appeared to be some' doubt as to whether 

Ckrar Raj Narain and Muddoosoodun were one and the same person. 

The Second Judge (C. Smith) went into the merits of the case 
other*, v# 0nr the 18th and 20th of March 1826, and recorded, as the result 
Hurrieh of his investigation, the opinion that a partnership had existed 
Chnnder between the parties with regard to the land in dispute ; that is, that 

other* the land was purchased jointly by the two brothers under the name 

of Muddoosoodun as stated by the appellants ; that after the death 
of both brothers, Oovind Pershad Rai had, jointly with the clainr- 
ants, entered on possession of the land, from which he subsequently 

S ' violence omsted them that it was of no consequence whether 
uddoosoodun was*or was not the same person as Raj Narhin, in- 
asmuch as if had been prove&that the purchase money of the land 
in dispute had been defrayed from the joint property of the two 
brothers. He therefore recorded his opinion, that the decrees of 
•the lower Courts should be reversed. 


The case next came to a hearing before the Chief and Fourth 
Judges (W. Leycester and W. Dorin) who coinciding with the 
Second Judge recorded >their opinion to the following effect : 

“ It is evident that the turruf in question was acquired during 
a time (1207 or 1208) in which the family^were living together in 
an undivided state, and in the life time of Odey Narain Rai and 
Hoop Narain Rai, ancestors of the parties. Under these circum- 
stances it must be assumed to be a joint acquisition from joint 
"funds until the contrary is shown. 1 here is no sufficient proof 
either from the testimony or presumption of the case in favour of 
separate acquisition by the separate industry or funds of Govind 
Pershad, or of his having amassed the means of acquisition else- 
where. The circumstance of his having been the manager is no 
proof of exclusive right or exclusive possession. The same happens 
every- day in Hindoo families without either being alleged.” 

Judgment for appellants with costs in all three Courts. 
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SUSA SHEO SINGH and otfaro/AppellaoMt 

versus t4 

HUR LALL SINGH and others, Respondents^ , 


im 

JutteSOtb* 


THE respondent* were plaintiffs in an action brought on the Adscrst 
2nd of February 1809, in the Zillah, Court ofTiriwot, against ggyy 11 
JHanik Singh, ancestor of the appellants, claiming to recover a share the Pstaa 
consisting of 18 anas, 6 gundas, 2| cowries, of mous^ Akburpore, Provincial 
a Nizamut mchal, in pergunna Milkee* Suit laid at Rs.925. 13. Council for. 
the yearly produce of the estate. . tionof 1 ^ 

The following genealogical sketch of the family was filed by the estate 


plaintiffs : 


Koosaul Singh, 

Kesuree Singh, 
a 


Bikram Singh. 

| 

Thakoor Singh, 

Hur LalS, 

Sbeo Lai I, 

Hur Pershad, 
Gunesh Butt, 
pkinttfi. 


Ramnarain Singh 


BHAG RAlr 

Kir Bu? Singh, 

! 

S* 1 i ■ ■ I i i I^S» MM" 

Umur Singh, 


Mahadeo Dutt, 
ttyintifi 


Uuoop Singh, 
Oomed Singh. 


Jey Singh, 

Khurng Jeet Singh, 
Ganput Singh, 
Oomed Singh, 
plaintiff* 


(which had 
been ille- 
gally sold) 
to one 
member of 
an undividi 
ed Hindoo 
family, on 
repayment* 
of the pur- * 


nev, and it 
being pre- 


sumable 
that the- 
• . right of 

Bhag Rai Singh, according to the statement of the plaintiffs* was brancheeof 
the founder of the family, and from him the estate had descended the family 
without division to his heirs, who had', up to the* year 1194 F. 3, 
held it jointly. The concerns of the estate were carried on in the JjJJJ 
name of Bikram Singh. At one period Meer Zoolficar Ali, who respective 
was mokurrereedar of the whole pergunna of Milkee, had the shares 
management of the mouza of Akburpore in his own hands, and he wer ® Re- 
used, in place of paying to the above proprietors their regular JjJJJ 
nialikana , to allow them portions of land to cultivate rent free ; out sub- 
the regular receipts for malikana , when paid in money out of the jectiug 
Collector's office, were signed, sometimes by one of the plain- ^em ta - 
tiffs, and sometimes by the defendant. A copy of that for 1803^“^^ 
was in the plaintiff’s possession; the rest of them were in thepur- 
the hands of the defendant. In the year 1 18"! F. S. the chase mo- 
defendant's name appeared with those of the plaintiffs as which > 
defendants in a suit instituted against them by one Hindoo ^med?”" 
Put, and in which a decree was obtained by the latter in had been 
the Court of Zillah Tirhoot. In iik* manner, in the year defrayed 
1202 F. S., on a second suit by th^eame Hindoo Put* the of lhe f 
defendant and the plaintiffs jointly executed a mokhtarnama {j^ joint 0 
empowering Chutter Singly (son of Mauilc Singh)' to appear property, 
for them and carry on their defence. Further, in the year 
1206 F. S., when a settlement for five years was made with 
the Collector, and an engagement was entered into by the 
defendant (with the consent of the plaintiffs) be, the defendant, 
signed as one of the sharers. Again, when the mouza was 
taken under the managetfieni of the Collector, in the year 1211 
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F. S.,it was entered in his books at the property of Manik aud 
others. Thai, ftbiilheyeaf V2$6 to UtO F. S., ih4 plaintiffs 
had received assignments offend in lieu of malikanai from the 
year 1211 ti 1219 F. S;, they had received jhalikana in money 
from the Collector, and though, after that date, namely from 1214, 
tohefi the twotita had bean let in form by the Collector, the plaintiffs 
had hot reserved mtokaha, yet they had r&bived all thdow$v 
dues of nvdpvietovehip regularly. The present suit was brought 
on an order, of Court directing the Same, which order bad been 
passed when the plaintiffs petitioned for a precept to the Collector 
for the entry of their names as proprietors; Manik resisting the 
hotty. thfcd'efendaht replied by denying the foregoing statement, 
and by alleging that the claim was altogether unfounded. Bikrata 
Singh, the defendant maintained, had formerly sold the* estate to 
make good arrears of revenue, without the leave or knowledge of 
the defendant or of Itam Narain Singh the other sharer. Dookh 
Bhtinjun was the purchaser, and he sold it again to Jtingul Singh. 
The defendant exerted himself to get the purchase set aside in the 
Patna Council, and succeeded, on the goun'd that it had taken place 
without the knowledge of himself and Ham Narain. He (the 
defendant) then paid the purchase money, namely, Rs. 437, and 
got back the property and the bills of tgle : since which time he 
had been constantly in possession of his own share by virtue of 
inheritance from his grandfather Bhag Rai, and also of the shares 
of Bikram Sfhgh and Ram Narain by virtue of his purchase. As 
to the plea relative to the suit brought by Hindoo Put, it could not 
benefit the plaintiffs claim, because, at that very time, they (the 
plaintiffs) executed to the defendant a written acknowledgment 
renouncing all claim to the property, on condition of his erasing 
their names from the list of defendants, which he accordingly did. 
The defendant’s name alone was to be met with in all the papers, 
whether relative to the management of the suit in Court or to the 
•estate itself. The defendant proceeded to deny all the .pleas con- 
tained in the plaint concerning the land given for malikana t his 
name being entered in the engagement as iharer only, and their 
participating in the proprietary rights. He stated that they never 
gave tbe Collector receipts for malikana , and that they could shew 
no document in their favour so conclusive as that which he was 
. able to produce on his part, namely, the settlement for the estate 
made in his name by their consent. The words 44 and others” were 
net inserted in the Collector’s records, or, if they were to be found 
the)*, it might be ascribed to > the collusion of the Otnla of the 
Collector’s office, the duties of which were formerly conducted in 
1 * very Careless mannes, Why had the plaintiffs not.sued tbe -other 
descendants of Bhag Rpi 7 . They had mentioned only two sons of 
tbe eaid Bhag Hd, when in reality th^re were eight The descend- 
ants of six Of these were dive Oncl ip possession of their shares, yet 
ho atone (the defendant) was proceeded against. Finally he 
appealed to the decree of the* Patna Council for full corroboration of 
. bis 'claim and statements. The plaintiffs rejoined that Bikram 
Singh hadv by’the tyranny of the ruler of that period, been con- 
’•trained to 'sell the mousa ip. qjuestioA, and, being old and infirm. 
andtmwSling to enter personally into the trouble of a law suit; had 
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deputed Matiik Singh and Oonput Singh to ceAdoct the proceedings 4N& 
1W him t6 the Patna Council; by which restoration oftbi ihoasa was 
obtained ; as Manik was the ostensible person in the suit, hie name SadrSbie 
appeared on* the records; Biktafn Singh had the keeping of the 
deeds of sale and the decree tilt his death in i 195 F. S. f when they hJhuiT 
fell into the hands of Manik; If the deed of renunciation men- stoghsne 
donedin the defendants reply had been anally in existence* ha would outers * 
«*ve long ere the present time, produced it :< lasdy, the other 
descendants of Bhag Rai were not sued, beeanee they had been 
tot a long time separated from the rest of the family. 

The Assistant Judge of the Ziliah Court, on the 27th of March 
1814, gam a decree for the plaintiffs with costs. Me considered 
that the evidence went to prove the receipt* of malik&na by the 
plaintiffs, and that if the plaintiffs had no claim to*or concsrn in 
the estate, their name's would trot have been* included with that 
of the defendant, as defendant* in the suit instituted by Hindoo 
$*ut. If the deed renouncing all claim to the property, as mention* 
ed in the reply, had really been executed by the plaintiffs* Manik 
would never have made them parties to the mokktarnam a executed 
on the occasion of the second suit instituted by Hindoo Put* The 
fact of the name of Bikram Singh being in the lift of proprietors 
of the mouza in the, yea? 1195 F. S. and filed in the Collector's 
office, was strongly in favour of the plaintiffs claim. He saw no 
necessity for examining the witnesses produced by the defendant. 

From this decision an appeal was made by the surviving heirs 
and representatives of Manik Singh (who had died in the interval) 
to the Provincial Court of Patna. On the first hearing, the appeal 
was dismissed on account of the appellants neglecting to file a , 
rejoinder in the space of a week ; but subsequently, by order of the 
Sudder Dewanny Adawlut, that dismissal was set aside, and the 
case gone into by the First and Third Judges of the Provincial 
Court, on the 29th of January 1822, who . recorded their opinion, 
that there was nothing in the facts proved sufficient to invalidate 
the plaintiffs claim. The deed of renunciation produced by the 
appellants, and stated to have been executed by the respondents, 
bore the name of only one person as witness to it ; while it was 
proved that Manik Singh and the respondents were jointly con- 
cerned as defendants in a suit instituted by Hindoo Pat against 
them ; and that in 1201 F. S. the respondents and Manik Singh 
jointly executed a tnokhtarnama on the occasion of another suit 
instituted bjr the same Hindoo Pub If Thekoor Singh, Kburtigjeet 
Singh and Anoop Singh had formally renounced aU claim to the 
property, there would have been ^eo necessity for Ahem to have 
replied 'to the above suit, or, if they replied to it* under those 
circumstances, it was natural to conclude that they wodtd have 
denied, in their reply, concern in tfte p/pperty in .dispute. 

Though it was not clbariy. proved that ehey-(the respondents) had 
regularly received molikana, yet there Was nothing to f how that 
their right in the property had ceased; A decree try for the above 
reasons passedin favour of the respondents, who were ordered to 
pay to the appellants their share of the-mi«| of Rs* 437, the Mount 
paid- ‘by Mahtk t6 rscorbr the moeSawhieh had been sott,thdangol 
Singh. Costs by the reepectivepartiw* The appellftets petitieiisd 



CASES IN THE S UDDER DEWANNT ADAWLU1S 


m 

M6, the Court of Sudder Aewanny Adawlut for a special appeal 9 which) 
— 1 was granted on the grounds of the long time which had beea. 
SudaSbeo suffered by the plaintiffs to elapse before they brought the action* 
others*"* ^ circumstanpe of theZillah Judge not examining the witnesses 
Her Laii produced by the defendant, and the decree obtained by him in the. 
Singh sod Patna Council* 

others. The case came to a hearing before the Chief and Fourth Judges 
(W. Leycester and W, Donn) on the 20th of June.l&26, when 
judgment was passed to the following effect. u It is sufficiently 
clear that thismouza was the hereditary property of the family, and 
the presumptions arising from the depositions and documents is that 
the right has t$en kept alive, and that all have still a right to come 
in as sharers. The Collector's records to a late date, show that 
Manik was not the sole owner, but had partners, though he was 
the one put forward. The circumstance of others of the family 
being joined with Manik in the boundary suit of 1192 is a strong, 
fact for the plaintiffs ; as is also the mokhtarnama of 1201. 
Against the presumptions hence arising, the Court cannot infer 
that the retrieval, in virtue of the order of the Patna Council in the 
year 1774, (corresponding with the Fuslee year 1 183) was by Manik 
alone. The probability is, that it was effected by means of joint 
funds drawn from the proceeds of the mbuza.^ The claim therefore 
is adjudicable. The decrees of the Courts below should be 
affirmed, excepting so much of the decree of the Patna Provincial 
Court as directs the payment to be made by the respondents to the 
appellants of a proportionate sum of the purchase money, against 
which the respondents had protested, and which, from the presump* 

# tion of the whole purchase money having been defrayed from tha. 

* joint fuuds, it is not considered equitable to enforce/' 


1826 . MEERZA MOOHUMMUD ALI, Appellant, 

versus 

June 27 th. NUWAB SOULUT JUNG, and others, Respondents. 

• 

In the ab- THIS suit was originally instituted by the appellant, in the- 
■ence oft Patna Provincial Court,, against the respondents, on the 25th of 
for landed 'September 1820, to recover the bill of sale and possession of 
property mehal Bhoee, consisting of .ten assessed villages in pergunna 
and receipt . Bisong, xillah Behar. TJie suit was laid at Rs. 11,400, three 
for the pur- times life annual produce. 

ney^the 0 * Tb® plaint set forthr, t*bat Nuwab Dilawar Jung, in the year 
Court of 1220 S., sold the above mehal for tne sum of Rs. 14,500 to 

Sudder De- the. plaintiff, < who was the friend of his younger son Nuwab 
Ad*"? Mushes»idtttog,*aad on receiving the whole of the purchase money, 
heidlt^e- presented Mm with an umuldustuk or order for possession, 
cessary, accompanied^ by a purwanna addressed to his mokhtar, Abdool 
that the Ali, .and that he, on receipt of them from the plaintiff, (who hap**. 
SouldU* P enei * ‘4o« ba proceeding to Patna at his master's desire, ta 
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conduct the cause of Mussuramaut Anwur Epgum, wife of Hajee . 1826. 
;Yakoob Khan, then, pending in the Court? tent Sirdbanmto 
put him in possession. The plaintiff removed the old and ap* wulifcotfr^ 
pointed new officers, continued -in possession frqm Auark to 
the 25th of Sawun 1223 F. S. inclusive, and paid the rente to andlo^die 
Government exclusively and uninterruptedly. The Nuwab Dilawar present! 'm* 
Jung, in reply to* the plaintiffs letter, requesting 4he billof sale stance, oos* 
and other papers/ promised to send them afterwards, and for* oWeriagabw 
warded a mokhtarnama (executed 4n the name of Soulut June ted°by the* 
in consequence of the mehal having been ostensibly purchased claimant 
under' that name,) addressed to llahee Bukhsh and. signed by the (who w*s a 
Judge of City Moorshedabad, setting forth, that “ had sold it Jj^alVmld 
and received the purchase money ” with the view to facilitate the render^nd 
substitution of the plaintiff’s* name in the room of that of Nuwab probably in 
Soulut Jung as proprietor. Towards the end of Sawun 1223 F* S.- possession 
the defendant Jetee Singh came with a large party into the. mehal, - ^ JJjfJj) 
representing Puhlad Singh to be the gvmas/ita, and Hoorut Singh ^iene to * 
the putwaree sent by Ilabee Bukhsh, the mokhtor of Nuwab. establish 
Soulut Jung, dispossessed the plaintiff’s omlah , and forcibly carried Mle » 

away his properly, papers, &c. On the plaintiff’s complaining ’ 

in the Criminal Court, from which his case was 'made over to 
the Civil Gourt,under regulation 6, 1813,*the Acting Judge passed 
an order on the 26*h of December 1816, confirming the Nuwab 
Soulut Jungin possession of th s mehal in dispute, and on an appeal 
the decision of 'the Zillah Judge was upheld, and» the plaintiff 
referred to a regular civil suit. He accordingly now sued for 
possession of the villages in dispute, to which he was entitled in 
right of purchase, and from which he had been unjustly ejected 
•by the defendants. 

Nuwab Soulut Jung and Ilabee Bukhsh (who were the only 
defendants that appeared to plead) replied as follows: 

No credit should be attached to the plaintiff's statement relative 
to Nuwab Dilawur Jung having sold the mehal in dispute con- 
sisting of ten villages (there are in fact only five villages) to him 
for Rs. 14,500, and given him an order for possession; for the 
plaintiff (whose real name is Alfoo, but who is styled by courtesy 
Meerza Moohummud Ali), was originally a khidmutgar with a 
salary of Rs. 2. 8, a month, in the service of Abdool Kasim Khan, 
a servant of Nuwab Dilawur Jung, and, having subsequently held 
several menial offices, at last entered the service of the defen- 
dant's brother Nuwab Musbeer Jung as khansaman. Ha never 
had funds to purchase the mehal in question, nor was Dilawar 
Jung empowered to sell it, Qover 4feent having concluded a 
settlement for it in 1207 F. S. with him (Soulut Jung) as malih . 

It was also very improbable that the purchaser instead of rdbeiv- 
ing, as is usual, the bill of sgle, receipt fSr the purchase money, 
fee. should pay the purchase money on obtaining' merely an order, 
for possession. The fact was, that in consequence of the suit of 
Anwar Begum, wifi of Hajee Yakoob Khan, names Meer Moohum- 
inud Bakir Khan, the person in possession of the lets Hgjeefe 
estate, his (the defendant’s) brother, Musheer Jung, at the request 
of Anwur Begum- and Dilawar Jung, sent the. plaintiff, Noor 
Ali, gad others of his servants to Patna, for the purpose of con* 
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ducting th# Begum’Ajeause* He (Soulut Jung) relinquished the 

1 meW in dispute to toe management of his brother, in order theft 

Mem* its proceeds might bo applied to cover the expeoces of the suit; 

Mookam- and received, by way of precaution* from the plaintiff, an thrar- 
Namb esamts or written deed of acknowledgment, setting forth that the 
Sontaft above mehal was the property of Sotitat Jung'; that the plaintiff 
Jung end was the agent of his brother abovementionea; that the proceed! 
ethers. of die estate were placed under the plaintiff's management, and 
were intended to defray the expeoce of the Begum’s suit, and 
that the surplus proceeds remaining after the expences had been 
defrayed should be sent, with the accounts, to his ^the defendant’s) 
brother. # 

Accordingly, the «plaintiff, in conformity with the engagement 
specified in the above deed, transmitted to his brother the balance 
remaining after defraying the necessary expences, together with 
vouchers, petitions; jnmmabundee and other papers. In conse- 
quence of the plaintiff’s extortion being discovered, subsequent to 
his (the defendant’s) brother’s death, and his failing to attend, 
although summoned and served with purwannas, he was removed 
from his situation, and Hahee Bukhsh was appointed to manage 
the estate and receive charge of the wasilaut accounts from the 
plaintiff. On an investigation taking place (when the plaintiff 
sued in the Criminal Court and his cause was transferred for 
decision to the Civil Court, under regulation 6, 1811. and there dis- 
missed) it appeared that the plaintiff executed with his own hand 
an umuldustuk on unstamped paper, and a purwanna purporting 
to be from Nuwab Dilawur Jung, directing him (the plaintiff) to 
be put in possession and addressed to his mokhtar Moulovee 
Abdool Ali, reciting that the mehal in dispute was in reality 
purchased by Nuwab Mu sheer Jung, and that the umuldustuk and 
purwanna merely specified the purchaser’s fictitious name, pre- 
sented it to Moulovee Abdool Ali, and obtained from him a letter 
to the ryots and omlakof the estate : that he fraudulently obtained 
the signature of the Moorshedabad .City Judge, and the attes- 
tations of persons purporting to bs by name Peer Moohummud 
and Moohummnd Hingnn, without any specification of their con- 
dition or place of residence, to a mokktarnama alleged to have 
been executed by him (Soulut Jung) in favour of Moulovee Abbas Ali, 
empowering him to erase his (Soulut Jung’s) name, and substitute 
that of his brothers son Mesr Moohummud Ali as proprietor of 
the mehal in dispute ; but concealed it, in consequence of a 
quarrel with his brother, until the death of the latter, when ha 
produced it. having. added the letters sa to the word Meer, 
thereby rendering it Mqprza Moohummud Ali; and on this trans- 
action the present action wae founded* The defence con- 
cluded by stating that tbe defendant dlahee Bukhsh, the mokhtar 
of Nuwab SoolUft Jung, as likewise t Xetee Singh (who after the 
deefiliea of the suit brought under regulation 6, 1813, formed the 
mehal hi dispute); Pehlad Singh, gomaehta, and Hoorul Singh, 
putw&rie thereof, had no interest whatever in the issue of the* 
•present suit. 

On the 97th of May 1829, the Acting Judge of the Provincial 
Court, io pi festal judgment in tWe base, recorded the following 
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, observations : “ The. plaintiff is nnabW to frodace.any detedpf .W# 
sale, .voucher, or other document,^® au. acknowledgment *f sale 
on the part of the reader, and .it is highly foiprob* Me «adU cen- Ms*iti‘«& 
trary to the rule* observed io transactions of, sals aadpurchaee, 
thaiihe whole of the purchase money s should be ,paid^ aind , 
purchaser seized of the property sold, before he had been furnished Soutat -.*■* 
with a bill of sale and receipt* It is evident that Nuwab ttilawor tffwg sod* w ' 
J.ung and Nuwab Soulut Jung were not so distressed fort wqqajf^ 1 "* 
as to be compelled to. sell for Rs< 1 4,600, tbe estate \o question, 
the annual produce; of which has. been stated by the witness* 

Girdharee Lai to be twelve or thirteen thousand rupees. The 
documents and letter filed by the plaintiff pee insufficient to 
prove his purchase, and cannot be considered, equivalent to a. bill 
of sale ana receipt; for as many men of property f in that part of 
the country are. in the habit of entrusting their affairs and jeala 
to their servants, and the plaintiff was an old. and. confidential 
servant, it cannot be. surprising if he had affixed Dilawar Jung's 
and his son’s seals to these documents, with the view to serve hit 
own end*. On inspecting the mokktarnama filed by the plain* 
tiff, it appears that, in three places, where the name of. Meet ^ 
Moohummud' Ali was mentioned, the, letters za had been added 
with the design to effect the registry of Meerza JJ1 oohunamud Aii's . 
name, the letters za being in every instance out of 'line. It is 
clear, from letters addressed by the plaintiff to Girdharee Lai, 

, mokhtar , in the cause about Banda (situated iu the mehal in dis- 
pute), as well as from petitions bearing the plaintiff's seal, which 
have been authenticated by the. testimony of witnesses,. that the 
mehal in dispute was the estate of Nuwab Soulut Jung, that the 
plaintiff had sent the accounts for 1222 F. S., that he was mbkhtar 
of the mehal and appointed to .manage it, and that his statements 
relative to his having enjoyed possession thereof from A$a?k 1220, , 
to 1223 F. S. are false. .Besides which, the depositions of. the 
plaintiff’s witnesses contradict each other.” Under these circum- 
stances the plaintiff having failed to substantiate his claim, it was 
dismissed with coats. 

, Meerza Moohummud Ali appealed to the Court of Rudder De- 
wanny Adawlut, and Nuwab Soulut Jung, and Ilahee Bukhsh alone 
appeared to answer the appeal ; Nuwab Hoosein Jung, q third party, 
presented a petition, setting forth that he had a claim on, the dis- 
puted mehal , and requesting to be admitted as a respondent,, that 
his rights might be considered in tbi decision. of the case. . * 

The case came to a hearing on ti%i Ithiqod \3th of March.l$26, 
before the Second Judge (C. Smith,) who^having perused all. the . 
papers and pleadings of the partial, recorded his judgment forth* 
following. terras : ^ . i. , i ** . * i .... 1 

V Notwithstanding the absence of a deed, of hale, r or receipt 
for .the money, lam. of opiuiofi, that the sale of the mehal in din* >• 
pute by Nuwab Dilawur Jang, to the appellant Meersa A Mqoh.iim- 
mud Ali, in 122Q F. 8. in consideration of thf sqm of. «$*. l,4,5Qj}^ * 
has been sufficiently established. For it appears,' in the filet > 
place, that the mehal in f question was , ; th^aftate,. of Dilaill^ 

Jung, and that, at the tims wheo.it waebpqght from l^efclkbel 
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1826. ' Afi Khan.th* forntw proprietor, fitrRbi 4,000, NuWab SoulutJirag, 

- son of Nuwab Dilawof J ting* had m* die means of purchasing it. 

Meersa Secondly, it has been satisfactorily proved, that the purwafta and 

: utnuldugiuk granted by Dilfcwur Jtingfrfe not forged* but genuine ; 
Nuwab *hat Moulovee Abdool All (hie agent) considered them to be au- 
Soulut thentic, and, in consequence, presented the appellant with an order 
Jnog and for possession addressed 1 6 the ryote* and that accordingly the 
ottas. appellant obtained and continued in possession for two years as 
proprietor/ Thirdly, although the respondent (Soulut Jufig) has 
stated in his reply that be received from the appellant an ikrarnama 
acknowledging the respondents and ’denying the appellant’s pro- 
prietary right; yet he has failed to produce it. If Girdharee Lai 
is in possession of any document in the shape of an ikrarnama 
it can only be a copy, and a copy of which the original does* not 
•exist# Fourthly, it has in no way been proved that Nuwab Dila- 
wur Jung, the proprietor of the disputed rtiehul, ever subsequently 
denied during his life time the sale alleged by the appellant, or 
intended to eject him from the mehal sold. Fifthly, the addition 
of the letters so to the word “ Meer” in the mokhtarnama may have 
been made with the view to correct a clerical error, and it does not 
necessarily follow that the natne Meer Moohum mud Ali has been 
altered to Meerza Moohummud Ah. ( Sixthly, the respondent 
affirmed himself to be the proprietor, claimed possession, and 
afterwards was seized of the itehal in dispute, on the sole ground of 
his name being mentioned in the kibala executed by Rajah Ikbai 
Ali Khan> which is absurd ; for his name was inSertedin the kibala 
as a fictitious one. Seventhly, as Nuwab Dilaw ur Jung was 
the proprietor of the-monza, and sold it to another person, and die 
purchaser obtained possession through his agents, it could not be 
an estate left by Dilawur Jung on his death; consequently, the 
respondent can have' no right or title thereto as heir at law. 
For these reasons I am of opinion that the judgment of the Pro- 
vincial Court should not be upheld, and that the fine of Re. 100, 
levied on Govind Per shad, a witness adduced on behalf of the 
plaintiff, in conformity with the order of the Acting Judge of 
Shat Court, dated the 1 9th of April, should be * refunded, as the 
papers do not ptove iif the slightest degree that the Nazir’s peada 
. saw him the first time he went to summon him ; and it is not 
therefore clear that he was, intentionally and knowingly absent, 
-so as to justify the imndsition of the fine ; nor. does it appear that 
the Judge ^questioned the witness, when he did attend, respect- 
ing :his absence oj$ the previous occasion, as required by the regu- 
lations ” 9 

The case was nett taken tip by the Chief and Fourth Judges (W. 
leycester and W. t>onn,) who recorded the following judgment : 

u Jt is true (hat the absence of a bill of sale and receipt, even 
'iupposing them never to htvts beeh executed, does net render the 
fact of sale incapable of proof t but, in such a case, we must in- 
iUtousuch proof as shall piece the fact beyond doubt. In the 
• present UaSi, according to the admissions of the plaintiff himself, 
bill of sale Or receipt was executed. The evidence brought to 
v ^stablifch the actual payment bf die ptirehasb money is altogether 
unsatisfactory ; and the documentary evidence, chiefly consisting 
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•f paper* bearing th, ml of Oitarai Jung, Jn& reritipg t|wk web 
• «ale had been made, ip Alwuyp j&Wa to uftoMpp, when pro- 
auwo (as an this instance) by sieged bqypy, who was a servant 
of* the proprietor of the wisp property, to whofe heads* wwikijf 
to a common custom, the feel my fay* pP*n fmqupnjtly euiriisuct, 
yn the whole the Court not being satisfied with the proof to the 
alleged sale, Affirm the decree of the provincial Court and diajmUs 
the appeal with costs.” 

,Jb* Court considering, for jthf reasonr stated bp the Second 
34 p 8 ** that the doe of Rs . 100 had beep improperly levied from 
the witjnees Qovipd Pershad, directed the apaojumt to b* refunded* 


RAJAH ARMURDIJN 8AHER, and (on his dee#) PrRTEEPUT mi. 

SAHjEE, Appellant, f -J. 

versus j tt Iy io!h^ 

SHEO DIAL OOPUDIAH, Respondent. 

THIS case came to a hearing m the presence of the vakeels of Thedecreer 
the parties, on the 4tb of July J826, befojre the Chief and Fourth of the court 
Judges (W. Leycester and W. Dorin,) when pll the pleading^ And j* ,ow be * 
documents connected with it having been read, it' was postponed ed^>”u!e*" 
for further consideration till the 10th of July, when* the Court re- SndderOe- 
corded .their judgment to the following effect : w«nuy 

This suit involves a claim to sixty beegas of rent-free land in ^ l n w, “£» 
mouza Pokhum Bhund, jtaJook Bank Jognejs, psrgunna Sidwa tbe°^o^ 
Jognee, zillah Goruckpore, on the ground that Shupker Sahee and ceedings in 
Run Sahee, eons of Futteh Sahee, the former proprietor, had made the Zillah 
them lakhiraj with their father** consent in 1201 F. S. Armurdun 
Sahee, the original appellant in thisacjtion, end one of the sons of conducted 
Futteh Sahee, contended, that the lands in dispute formed a part of agreeably 
his Bhare* and in reality were never rent free, and that the action Jotheregu- 
having been instituted in A. D. 1820, nearly one year subsequent 
to the enactment of regulation 2, of 1819, the case ought, under e d that the 
section 30 of that ^egplqtion, to have i>eei referred,.in the ffr»t suit should 
instance, to the Collector! for investigation and report, and then be tried * 
decided in the Zillah Court, whereas this course of proceedingliad JJJjJJili 
not been followed. The Court being of opinion that the fellah gtamp fees, 
Couit's decree, not being founde^pn the fprms required by section 
30, regulation 2, ,18 1$, was illegg[and f null, ana that the Zillah 
Judge was not authorised in proceeding to the decision of the case 
withoqt receiving tha Collector’s report, annulled the decree of the 
Goruckpore Zillah Court, dated the 29th of August 1820, ana that 
of the Benares Provincial Coftrt affirming the abo^e, under date the 
12th of September 1822, and ordered that the original proceedings 
held in the Zillah and Provincial Courts should be returned to the 
Goruckpore Zillah Cou^t, pqd the. Judge instructed to try the cause 
de novo , in conformity to the provisions of regulation^, 1819, upon 
the original fees for stamp paper/ the dost* in the Sudder Ue- 
wanny Adawlut and the Provincial Ciiut were made paypble%j 
the parties respectively. 77 . 
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CASES IN THE^BUDDER DEWANNY ADAWUTT. 


BEHAREE LAL, Appellant,' 
versus 

MUSSUMMAUT SOOKHUN, (widow of Soobuks Lal, deceased, 
and guardian of bis minor son, Gofeenath), Respondent. 

THE respondent's late husband Soobuns Lal, was the original 
plaintiff in this case and brought his action on the 5th of May 1820; 
against the appellant, in the Patna Provincial Court, to recover 
possession of talook Lodheepoor Jafira, consisting of Nizamut' 
villages, Vslee and Dakhilee , in pergunna Nizheel, zillah Behaf. 
The suit was (aid at Rs. 9,101, the amount of the purchase money 
as detailed iq the plaint. 

The plaint set forth, that the plaintiff mortgaged the above talook 
forRs. 9,001, to the defendant, on the 30th of Sufr 1232 A. H. 
corresponding to the 17th of Magh 1224 F. S. ; and executed a 
conditional deed of sale and a receipt for the amount, duly authen- 
ticated by his own seal and signature, the attestations of witnesses, 
the seal of the Cazee of the city of Patna, and the signature of the 
Register of zillah Behar ; that the defendant likewise executed an 
ikrarnama signed by himself and the Register, attested by the 
pergunna Kanoongoes , and bearing the CazeVs seal, acknowledging 
“ that the sale was merely conditional and redeemable in seven 
years, or at the end of 1230 F. S. by the payment of the purchase 
money; but on failure thereof that the sale should become absolute 
that the defendant accordingly obtained possession of the talook, 
having previously got his name inserted in the Collector’s books ; 
that when the plaintiff became aware of the fraudulent intentions 
of the defendant, notwithstanding the fact that the principal of the 

( purchase money had been realized by him with interest, and a ba- 
ance was due from him to the plaintiff, he (the plaintiff) in confor- 
mity to section 2, regulation ], 1798, and section 7, regulation 17, 
1805, paid into the treasury of the Court the amount of the pur- 
chase money, and petitioned the Zillah Court to be restored to pos- 
session ; in consequence of which a notification was issued to the 
defendant on the 16th of August 1819; and that although the 
defendant dishonestly flen'ved the execution of the tkrarnama, the 
Judge having ascertained its authenticity from the records in the 
Register’s office, passed an order, on the 1st of February, directing 1 
the plaintiff to be put iu possession of the estate, and the defendant 
to receive the purchase money ; that the plaintiff accordingly ob- 
tained possession under the above order, but that the defendant 
subsequently appealed from it to the Provincial Court, which Court, 
on thfr 10th of March anti 21st of April 1820, annulled the order of 
the Zillah Judge, and directed the plaintiff to quit and the defendant 
to take possessioif of the property, referring the former to a regular' 
civil suit against the defendant* Th4 plaintiff, therefore, sued for 
possession of the talook, intending hereafter to bring an action 
tor the surplus proceeds appropriated by the defendant. 

• The defendant, in reply, declared the plaintiff's claim to be wholly 
unfounded. His defence was in substance’ as follows ; He had 
never executed or given to the plaintiff an ikrarvama acknow- 
ledging that the sale was redeemable. In the year 1224, F. S. be 
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bought the talook in dispute from the plainftff absolutely and un* lift* 
conditionally, for the sum of Rs. 9101, and having; as is usual, ob- ■— ■ ■ - * » 
tained a deed of sale and receipt from the plaintiff, paid the pur- Behaiee 
chase money and registered his name in the Collector's Office ai 
proprietor,* he had continued in possession till 1226, Fr8. After 
this the plaintiff wished to sell the property a second time, received ^qd. 
the sum of Rs* 12,000, from Omrao Singh and Dureao -Singh, 
producing a forged ikrarnama purporting to be executedVby him 
(the defendant) and presented a miscellaneous petition to recover 
the bill of sale and receipt, and to obtain possession of the talook. 

The first intimation he (the defendant) received of |his fraudulent 
purpose of the plaintiff was from the notification issued by the 
Court to his address, when he immediately objected tp the ikrarna- 
ma in the Zillah Court; but the Judge without attending to or taking 
his objections into consideration, passed an order mbrely on the 
faith of* the alleged ikrarnama produced by the plaintiff, and order- 
ed him (the defendant) to restore the bill of sale and other papers 
to the plaintiff and to put him in possession of the talook. On his 
subsequent appeal from the above decision, the ikrarnama pro- 
duced by the plaintiff was declared invalid by the Provincial Court, 
the order of the Judge revemed, and he (the defendant) was directed 
to be put in possession. He further contended that th$ ikrarnama 
filed by the plaintiff was altogether inadmissible, for it appeared, 
upon the face of it, that it was not executed and acknowledged by 
him before the Cazee ; but that the Cazee of the city, contrary to alt 
rule and practice, (for the expressed consent of the seller and buyer 
respectively, or in case of their absence, of their attornies duly 
constituted by separate powers of attorney, is necessary to the ex- 
ecution and revocation of deeds of sale) attested it in his (the de- 
fendant's) absence, on the verbal declaration of Rutturi and Dewan, 
two of the plaintiffs servants, who were neither the purchasers nor 
agents of the purchaser. It was surprising' that the ikrarnama 
should have been deposed to by Ruttun and Dewan before the 
Cazee , and should bear his, the defendant’s, signature, for it was a 
fact, that he had never gone from his house to Patna from the time 
he made the purchase to the present day,, but had received the 
bill of sale and receipt, and paid the purcnase money, through his 
father-in-law Sumbhoonath, and that if the verbal. declarations of 
persons unconcerned were admissible and sufficient to authenti- 
cate obligations, many evil disposed persons would be able to de- 
prive others of their property on rf tj>e mere assertions of two persons 
subject to their will. V ' # 

On the 2nd of April 1823, the Senior Judge delivered his opi- 
nion to the following effect : The difference between deeds of mort- 
gage with conditional sale VJ and deeds of* redeemable sale is, that, 
in the former case, the power of redemption Is stipulated in the 
body of the deed itself, whlreas in cases of redeemable sale it is 
contained in a separate deed. It appears to be usual in cases of 
temporary and redeemable sale to strike out the name of the seller 
and to substitute that of the purchaser in the Collector's books. 

The execution by the 'defendant of an ikrarnama acknowledging 
die temporary sale,, and dated the 17th of Magh 1224, has hcrta 
established by the depositions of the witnesses called :by the pfortu* 
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tiff add thl registry ei\;itrby i nokhtarnatya executed by t|ie de- 
fendant in the name of Khan Singhs bearing the same date at the 
ikrarnufna, and the authenticity of which has been substantiated by. 
the evidence of Munyar Singh end Rubum Attt two of the witnesses 
to both the above deeds. It was yery improbable* if thejkrarnama 
was not genuine, that the defendanUbouid have remained so long 
in ignorance of its 4 registry* and by reference to the extent of the 
kind and the amount of assessment -fixed by Government, it is 
probable that had the sale been absolute and unreserved the price 
would have been larger. He therefore passed a decred directing 
the defendant to yield possession of the estate in dispute to the 
plaintiff and phy all costs. The defendant was allowed, if he chose, 
to take the amount or the purchase money which had been depo- 
sited in the Zillah Court. 

Beharee Lai appealed to the Sudder Dewanny AdawJut, and on 
the death of the respondent (Soobuhs Lai) his widow (Mussum* 
mautSookhun) became his representative in the action on her own 
behalf, and as guardian of Gopeenath, the minor son of her de- 
ceased husband, in conformity to the order contained in a proceed- 
ing of the Court dated the 8th of December 1825 
The case came to a bearing in the prqieoce of the vakeels of the 
parties before the Chief and Fourth Judges (W. Leycester and W. 
Dor in,) on the 27 th of June and 4th of July 1626, and judgment 
was given on the 18th of July. The Court were of opinion, that the 
fact of the transaction having been a redeemable and not an abso- 
lute sale had been sufficiently made out by positive as well as by 
circumstantial proof, that though the form of the ikrarnama was 
unusual, yet there was the evidence of three subscribing witnesses 
to its authenticity as the act' of Beharee Lai ; and both the ikrar* 
natna and the bill of sale were registered on the same day. .There 
was no dispute, the Court observe!,' as to the terms of the ikrarna - 
ma^ but only as to tbe existence of such a deed, which plea had 
been satisfactorily disproved. The Court therefore saw no reason, 
for disturbing the judgment of the Court below, which was accord- 
ingly affirmed and the appeal dismissed with costs. 


1826. ASMAN SINGH, PftOOLEL SINGH, and KOONJ BEHAREE 
SINGH, (heirs of Go&dial S in gh, deceased), Appellants, 
Aug. 29th. • versus 

; PURMESUREE SUHAEE, (pauper), Respondent. 

In a claim THIS ibit was instituted by the respondent, inform# pauperis, 
for wa»i- jti the Patna Provincial Court, on the 21st of December 1821, 

. ag&ihfet Gbordial Singh (since dead)* and .Durshun Singh, to 
Court°ba« SS tha*i(ini of R t. 2,643. ^principal of mesne profits realised 
ring aitard- frtfo f 2f baeg&s of tend known by the name of Kittah Banwah, in 
ed inter- ttktiiii \Jyoteeptfbf Roonmb> perguona Shahpoor Muneer, calcu- 
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fating At the rate of ! rupee* 8 *nto, p*t m*g*> pin tmpuifo tym 
1209 to 1214 inclusive ; and at the rats fof I rupee, 11 aa^iier 
beega, from 1215 to 1121 Fuile&, Inclusive, ana Kg. 9*563. 15. 
interest thereon. Total Rft. 5,207. ■ 

The plaint set forth that the plaintiff purchased the above 
enottsa which consisted of 400 beeg&t of land from the proprietors, 
Kullun Singh and Dhomtin Lai, in the year 1204 F. S. and drained 
possession, but was dispossessed by the defendants and' ftallun 
Singh in 1209 F. S. of 127 beegae of land, known bythe name 
ofKittah Banwah, upon which he seed them for restitution, and 
a decree was passed in his favour by the Judge of the district of 
Shahabad, on the 26th of June 1809, which w«4 subsequently 
affirmed by the Patna Provincial Court oh the 14th of Janu- 
ary 1814. The plaint proceeded to state that die plaintiff re- 
gained possession of the above lands towards the end of 1221 
F. S. in consequence of the decree of the two Couite, and there- 
fore now hoped to recover the sum claimed as umilaut from the 
defendants. 
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The defendant Goordial Singh stated in. reply, that the defen- decree 
dant Durshun Singh purchased the land of Kittsb Banwah, which Jhat'lnt^r- 
•Censisted of ninety-two hpegas from Kullun Singh itt 1208 Ft S. eat, and 
and went westward 11 to gain a livelihood, and the above land awarded the 
remained as before, in the possession of Bhowaoy Mower, Asaram, principal of 
and Juswunt Rai,the former possessors'; -that- accordingly, when witlT^^lnter^ 
the question of possession was agitated in the Zillah and provin- est from the 
cial Courts on the plaintiffs suit, they presented petitions stating date of the 
that they were in possession, and the real purchasers of the above institution 
tands under the ostensible name of Durshun Singh ; and he (the forlwrifojf 
defendant) in consequence of Durshun Singh being still absent, i n the Pro- 
pleaded io reply to the claim oe the former trial, but had nothing vincial 
to sdy to the possession of the lands; that not having appro- ^ 0,,rt “P 
printed a fraction of the profits realised from the lands, the claim of j h * s * d _ 
f could not lie againdt him ; that the plaintiff ought to have dor De- 
broHght his action for t oatiltfut against the persons in possession.; wanny 
that, moreover, the land is dispute was situated in a marsh, and Adawlut's 
was worth about two or four anas per bsega, so thatthe plaintiff that* 1 
by his calculation had overestimated thw value of the land three date till 
or four fold. payment 

The defendant Durshun Singh, in a separate aniwer, stated that #h °? w be 
the land in Kittah Banwah had been purchased by him : that he m e * 
had entrusted it to the charge of Ooordial Singh when he pro- 
ceeded on his journey westward, whp had ever since that time 
continued in petferirfon and UpproptiatM the profits- realised 
therefrom, and that the claim for wiMfaut would wot lif against 
him (Durshun Singh). • # 

On the 24th of August 1822, the Officiating dwdp of the 
Provincial Court being Of opinion, from the decree passed by the 
Zillah Court in favour of the pMntiff on the 2fith pf Juno 4800, on 
proof of his hating bpen dispossessed of ltd Above lands by the 
•defendants (which wWsaffirmed by the/Proviiiciaii^ourt on tk|l5ijh 
Of January 1814). and from the evidence of the witnetoefj caflfl 
•by the plaintiff who bad fwmkultoiy vSpectled 
hi two rupees* and two tepees ^wtnanss jpe* **£a r fojtfce pgaed 
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pjpurt»gt^,wg«iM^ apd throe rupee* 

AMnu. fqur anas, that ; the. plaintiff had established his claiot to 
■ndniiuM ”•?’ 2,643. 1, estimating at the ,rgtepf I rupee vtr beega from 
v- V t^Stm . l.*P® 10 inclusive, and et..#ie .rate of, .} .rupee, 1 1 anas per 
ree Sulfae. beega, ^wbich was less than the calcination pads by the witnesses) 
as wed as to ,Rs. 2,563. 5. interest thereon,, altogether Rs. &m. 
and thpt the defendants plea had lint , been substantiated by their 
witnesses, who, had contradicted ope another, passed a decree in 
favour of -the plaintiff directing. the defendants to pay squally the’ 
amount of the claim and costs, and providing, that the plaintiff 
should receive"- interest on . the amount of bis claim, not from the 
date when he instituted his suit, but from the date of the decree 


till payment should be made. 

Goordial Singh preferred the present, appeal to the Sudder 
Dewanny Adawiut against one half of the. above award, as it 
affected himself, and Purshun Singh .likewise appealed separately 
in case No. 2373, against the other moiety; and on the 10th of 
January 1824, die respondents were allowed to answer the appeal 
as ^paupers. . The appellant Goordial . Singh not appearing, 
although served with notices, nor any of his heirs afier his death, 
an order was passed by the Second Judge (,G. Smith), on the 28th 
of December 1824, that if the heirs of the late appellant did not 
attend when the cause was brought before the Court iu nume- 
rical order it should be struck off the file. 


The case accordingly was brought before the Second Judge 
on the 23d of February 1826, and struck off the file in conformity 
with the above order, but was subsequently again admitted on the 
file by an order passed by the Second Judge on the 2 1st of March; 
the appellant parties having appeared and shewn cause. 

On the 15th of July 1826, the case came to a hearing before 
the Second Judge, who having read all the papers and pleadings 
in the case, as well as in the case No 2373, recorded his opinion 
that the> judgment of the lower Court with respect to the principal 
should be affirmed, but reversed with regard to the interest ; that 
the respondent should be awarded the principal of his claim with 
interest thereon from the date of this Court's decrse till payment 
should be made by Asman Singh, Phoolel Singh and Koonj Beha- 
ves Singh, heirs of the late appellant Goordial Singh, who were 
likewise, to pay costs ; and ordered the. papers of the case to be re- 
ferred, with caee No. 2373, for the concurrent opinion of another 
Judge. • 

The case was next bfought before the First and Fourth Judges 
<W. Leycester and W. Dqrio,) .who recorded their opinion to the 
following effect, on the, 23th of August 1826; 

Thu respondent, ho was the original plaintiff in the present 
ncri#?, 1 'fwntrly sued Goordial Singh, Purshyn Singh, and Kollim 
Singh, iu^the , Shahajbad. Zillah Court, to recover possession .of-the 
land -knOfwpby the asms of Kittah Banwab in mouse Jynteepoor 
Rpohiah, end obtained «r decree Jrhieh we*., affirmed on appeal. 
By -$»§t dec**# he was .awarded p egfc aset o u .pf .the above lands ; 

eifct* tte.tfc# December 1821, (eoiy 

responding vtithJfle 12th of Poo»122¥, F. 4>hedmugs an action 
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» (he Patna Court *to tcfcW* r At amount it M dc n c grtfi M'ffa' 
heed frond than land* in tbe’thlr«iM yslra during Wf*>lx%»» 1 
former cause wda pending. Vfe are Of opudMft ndvupfipg ■■■!§ 
tbe former decree And HTO papers filed In thh "poihmtt Ibit. 
’that the origioal kppeilatft in 'we 'present cause, arid TO* 
pellant in cause No. 2873, are equally ttaWefidf tfapritiflte...... 

fifteen yean, mean* profits^favtb** it would he 
anard interest thateon^xesdt torn the date cm wfai<& th* j * Sfli* 
action was brought “They therefore *tffad4d tMtffignWttjKilm 
Provincial Court, and awarded'to tin rtflrpondetttlfa® prit»cip&st|ft 
of Rs.2643. 1 , with interest thereon from ihs'datxoo xfhibb’thettfl 
.was instituted in the Provincial CouiVVife the 12th. hf ffapi$99 
F. S. to the date of this decree, and liaewtse ufatedt fit the. above 
whole amount till payment ehould bemdriftfrpfrtbsdatdof.fMddCree 
of the Sudder Dewaouy AdaWlut. Add atft.*ppriM»d, ttaft Goes* 
dial Singh, the ancMtorofthe dppeHnots in ‘then r eta d t action, add 
Durshun Singh the appellant in cause No. fiW8, (Vlm.trerCewn 
brothers and equally liable for the payment oMhefriaffauf dnrhs 
the respondent) hra conspired end colluded todefitbr tforthepur- 
pose or depriving the respondent of his rights, the heirt of tfalatfe 
Goordial Singh atfd Dursbag Singh, were declared aeVerall jl oil 
jointly responeibie for the amount of the above jdwaW. 

The costs of the present tut were taade pay this by tire fain Of 
the late Goordial Singh, {a) 


MOHUN GEER MOH.UNT, Appelant, 18M . 

RADHAMOHUN GHUTUK^oTbis own behalf, and *» gW«K«U sept. Kib. 
of CaoNDSRKOBVwGaoTOk, minor eon of tbe (arte Kfsunit- 
hobos Ghutc*,) Respondent. 


THIS suit wae originally instituted by tfcfafsopoOdedt end Slab*' Oo the for- 
Onmohnn Ghutuk, in tbe Calcutta Provincial Court, on the (A of future of a 
September 1819, against the appellant, far pMsetascn of A duCpwf -> £*"*! le * 
nee taiook called Odye KishenpUr, and. sixteen other mouaka be* JJJJJtfwJj 
longing to Lot Kishenpoor, the faapal fftodode bring elated it the Jar/mt- 
Re. 6541. 8. 17; end to recover, me e«m»f'Ri..fpMhul,. >4h** 
mesne profits forth* yeaM 1994 iM Ifalfh l^twtffalghe a ,ad " j|._ . 
8630. 10. 11. * - 1# . i * SXami 

Hie plaint set forth, that Jugtaehou Ghatnjc, *h*>itd*f bretbsr holders of 
of the plaintiffs, ih the year *1813, B. 8. wf ^ 
together at an undivided family, purchased', 
dutjmtnee right* of Qdy* Kisbenpoof, coia ttfaf 

(«) 1 find from a mamorsadria la tho shove 
Dorin, that the principle VlliAlM die 
of werfbuf, interest shell mw riven. 1 
long deUyed, tho Court flMrit Mf*Me4 hjr 
demand has beta made and Mewed up is |<W them. 

▼ot. IT. 
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- 1026. assessed at an annu fyumma of Rs. 2470, for the sum of Rs. 17ffi 
' ■ 1 ■ "" v 1 as well at Jykwheupoor, and ten other mouzas assessed at an an* 
dar vn*y tfuaiyamma of R*. 1577, for Rs. 1 19, under the fictitious name of 
•«£of' Ramnarain Mufttck, from Ramdeb Singh, Hie eudder putneedar 
L* to p* y of Lot KiUmnpoor, obtained possession, and discharged the reve- 
thrfr tents nuein conjunction with the plaintiffs arid their second brother 
totohl. Gourmbhun Ghutulc, and died without issue in 1216 B. S. The 
cutcberry. p|^|j^ and Gourmohun paid the balance of the revenue for that 
year td Ramdeb Singh, who, notwithstanding, khnself resumed the 
property in question, and Gdurmohun having been appointed ma* 
nager and superintendant of the estate, with the consent of the 
plaintiffs, obtained possession under an order from the Magistrate. 

The revenue for several months of ''the year 1218, B. S. was 
paid to Ramdeb Singh, and the remainder in consequence of his 
, becoming a defaulter to Maharanee Kumulkoonwaree the zumeen - 
'dar. Subsequently the whole of the rents for 1219, B. S. were 
paid to Ramdeb Sing, but, in consequence of his becoming again a 
•defaulter in 1220, B. S. the whole of the rents for that year were 
paid into the hands of the Zumeendar, in conformity with a notice 
issued by the Maharanee, forbidding the payment of it to Ramdeb 
Singh ; at lengfhThe Maharanee, witlj, the permission of the Couft, 
sold Ramdeb Singh's sudder put nee tenure to the defendant, who 
immediately commenced a quarrel with the view to oust the plain- 
tiffs, and the case was made over from the criminaUo the civit 
side of the Court, which passed an order confirming the plaintiffs 
in possession. The Court of Sudder Dewanny Adawlut over- 
ruled this decision, and ordered the Zillah Judge to make an in- 
vestigation relative to the points at issue between the parties, as 
^prescribed by clause 1, section 5, of regulation 6, 18f3. The case 
imrne before the Judge in the presence of the plaintiffs, after the 
dehth of Goufmohun Ghutuk, and he ordered the defendant to be 
put in possession of the estate, on the ground that the right of the 
iDur Putneedar, or under-tenant r had ceased bn the transfer of the 
Sudder Putneedar 9 » right. The plaintiffs were accordingly ejected 
in Magh 1223, B. S. The plaint proceeded to state, that as the 
. plaintiffs had never failed in discharging the rents, and as the de- 
fendant had acknowledged the receipts of the rents for 1222, B. S. 
and such part of them tor 1223, F. S. as they (the plaintiffs) had 
deposited in the Court, in consequence of the defendant ' refusing 
to take- the rents, and as their rights were in no way affected by 
the alienation of the Sudder Putneedar 9 8 'title, the plaintiffs now 
sued and hoped for redress. 

1;he defendant, in e answer, declared theplaintiffs claim to be un- 
founded, and stated thft the Zumeendar, Maharanee Kumulkooh* 
warn, inconsequence ef the default of Ramdeb Singh the Sudder 
Putneedar , pufel icly sold the above estate to him in conformity 
with the provisions of clause 3, section 15, of regulation 7, of 1799, 
with the permission of the Zillah Judge ; that the regulations dis- 
tinctly provided that, in sales of assessed lands, the engagements 
. of the formenincurobeftt cease after the public sale has taken place 
in satisfaction of arfo&rs of rent; that thd principle therefore on 
which, the Zillah Judge acted, namely, &at the -right of the bur 
.Putneedar had ceased on the transfer of the right of' the Sudder 
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Pjutneedar or tenant m capita, it recognized and established by all Uj8lk 

the regulation*, and particularly by regulatin' 8, of. 1819. t The “ 
defendant concluded by staling that. the plaintiff*, after he bad jfrh* * , 
purchased and obtained ^potseision, improperly collected Tnany 
sums of money from the ryots on the estate-in dispu te, of Which be AtZlll 
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IBM. the actual Sudder Putneedar. Assuming it then as a provedfact 

that the original Sadder Putneedar was a defaulter in the yea*. 

Mohuo 1220 B. S> it dots not appear, nor is it averred by the plaintiffs, who 
**?• are the present' respondents, that there was any fraud, bad faith, 
' or deviation from existing oustonis in the mode of transferring 
Chuiqkaud the putt see taiook to its new- tenant. ' The substance of the pleas 
other*. urged by the respondents is, first, that no blame attached to the 
Dur Putneedars, and the forfeiture of the rights of the Sudder Put- 
needar yoc fengnt in eapite, did not affect them, and secondly, that 
aethe appellant, the new Sudder Putneedar, had received the rent* 
for the years 1222 and 1233, B. S. which were deposited by the 
respondents <in the Zillab Court, and the Maharanee had, on the 
.default of the Putneedar, issued a notification^) the Dur Putnee- 
dart who held of him, directing them to pay the revenue into the 
Zumeendaree Cutcherry till the decision of the summary suit, in- 
stituted under regulation 7, of 1799, they had, by these acts, vir- 
tually recognized die existence and continuance of the former Dur 
Putneedars right The Court however, being of opinion that these 
pleas are insufficient to establish the respondents tide to a con- 
tinuance of their dur putnee engagement, and considering that the 
rights of the Dur Putneedars ceased on the transfer, of the sudder 
putnee tenure in the year 1322 B. 9. passed a decree in favour of 
the appellant, reversing the judgment of the Calcutta Provincial 
Court, and making all costs payable by the respondents. 


1 * 26 . GOPAL LAL, Appellant, 

— versus. 

Sspt. 25th. RAM TQRULNARAIN SINGH, '(son and heir of Maharajas 
. Pit pus > R: Sura H, deceased,) Respondent. 

Claim to MAHARAJAH Pitamber Singh was the original plaintiff, and 
the posses* (he apppllantf Birj Lai, Nqnd Lai, and Rung Lai, the original 
tioii offer- defondants in this case. The suit was instituted in the Patna 
y Prpviaciaj Court, on the 7th of July 1821,- to’ recover possession 
ikrarmma, of Mulawan Mowjpodpopr (exclusive of the jaghire of. Maharajah 
or written j£ul|ian ffmgh). and certain otbar villages situate in pergunna 
acknow- ^illaaa, sillah > Behqr, to have : the plaintiff's name registered as 
fromthe f* 3 ftfS|or in. d»e Colleptetr’e; office* aad to enforce the receipt of 
conditions! the revenue from him*. The. suit wee laid at Rs. 9900,' three 
purchaser, ligtfs the amount pf junima. t 

alleged to . ; plaint set ’forth, that- the plaintiff, in: 1203 F. S., mortgaged 
executed 11 thanfa»ve villages as. well as Ajyhowie and. other mouzas (altoge- 
nius yean fh^r, fifteen and three quarter* in number) to the defendante 
after the QpMl-. Lal. and N#ed Lai, eons of Bechoo Lai, for Re. 6,001, 
tsdffttoeble Within five years, and at different times, within the 
i.. t , . „i t jm period, prescribed, had offered to repay c the monies advanced on 
(ejected, • tfep^iQO.rtgngC, bntthey refused to accept it, making excuse* and 
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delay* ; (bat whan, in ooniequance of thi i ? ((ha piaindff^ waa ##• 
about to sue them, the purchasers. eon wAM to i^sMoiab poa- — ^ 
session of tha villagas now efaimad, and on the4th of MokurtHm thaB gfm 
1225 Hijree, {corresponding with tha 27th ofMogk 1217F.S,) "****& 
executed an ikrqrnama to that affect.; but, aiis§§queo4lft in o^tS^T 
violation of their agreement, first sued MeerMoohummud paltir pror,te 
Khan, mokurrereedar of the above pergunna* iajbe BAftv ZaJiah 
Court to recover the matikana or proprietary dues payable from 
all the above mouzas: and after his death, when the aboteper- x \ on or t h« 
gunna reverted to Government, and anotification had been issued condition 
in 1224 F« S. for the formation of a second settlement by Mr. Mid- b * 
dleton, they made proposals, and a settlement was concluded with 
them for the villages specified in the ikrarnama at an increased 
jvmma'in* the hams of Gopal Lai, and for thin remaining mort- 
gaged villagea at a diminished jummu in the name of Nund Lai, 
and that when the plaintiff preferred a petition to the superin*- 
tendent (Mr. Middleton) and the Board of Commissioners, he 


was referred to a regular suit; that he accordingly sued the 
above named individuals, and Rung Lai and Birj Lai, their brothers, 
io the Provincial Court, for restitution of all the mortgaged 
villages, and obtained a decree from that Court ; but this judgment 
was reversed on appeal by the Sadder Dewannv Ad&whit, on the 
28th of November 1820, which Court directed him to site de notio 


for possession of the villages specified in the ikrarnama. In 
conformity with that order he had instituted the present suit. 

The defendant Nund Lai, in reply, denied that he had executed 
the ikrarnama alluded to by the plaintiff, that he had ever con- 
fessed the execution of it before any person, or that he had ever 
6een it. He alleged that the plaintiff must have forged it to suit 
his own purposes, otherwise, had it been authentic, he would either 


have immediately obtained or sued for possession of the lands 
specified therein, and would never have allowed eight years to 
elapse before he brought his first* and twelve years before he 
brought the present suit without asserting* his rights { that the 
villages in dispute were in faet a part of Ins late father’s estate, 
and that he and the three other defendants were in possession of 
equal shares of it, as heirs at law* Gopal tgri stated iff reply, that 
his father was seised of the villages in dispute* under a deed of 
mortgage and conditional sale, executed six and twenty year* ago 
by. the plaintiff, who had failed* to redeem them within the prescribed 
period ; that he and his three brothers Nund Lai, Bit) Lai and 
Rung Lai, had succeeded on his^taftb to equal shafts ; that the 
plaintiffs suit relative to it had JlMr.; dismissed by the Court of 
Sadder- Dewanny Adawlut* and (te^he^rarnmna'produced 'by 
the plaintiff was not a genuine instrument/ 9 

The Second Judge of the Provincial Court, in passing judgment, 
on the 16th of April 1823* observed that the authenticity of the 
ikrarnama purporting to have been executed by Gopal and Nund 
Lai, had been established by the evidence of RaraAnoograh Singh 
and Runjeet Singh, tha witnesses whose names appeared on the 
margin of the deed that he considered tbe deelaf avion contained 
in the decree, of the 8 udder Dewanny Adawluy vis. that ” the 
iirarnamaoaM in no way assist the respouden t* plaintiffs) daim^* 
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1026 . merely to mean that, in that particular cate it was insufficient to 
- --■■■■ disprove the fact of bn absolute sate, inasmuch as the respondent 
Oopsl L»l, was, at the end of that decree, left at liberty to sue de novo for the 
x . villages specified in the ikrarnama . He therefore passed a decree 
TriaStogh, * n ^ a?our plaiotiff, awarding him possession of the villages 
* * specified in the ikrarnama , and directing his name to be registered 
as proprietor in the Collector’s office ana the revenue to be received 
from him. All costs of Court to be borne by the defendants. 

« Gopal Lai, appealed to the Sudder Dewanny Adawlut, for his 
fourth of the* villages claimed, laying his appeal at Rs» 2475, three, 
times the amount of the jumma. Maharajah Pitumber Singh. was, 
on his death, succeeded in the case by his son, the present respon- 
dent, • 

The case came to a hearing before the Chief and Fourth Judge*, 
(W. Leycester and W. Dorin,) on the 18th, 19th, and 25th of Sep? 
tember 1826, who passed a decree to the following effect : 

“ Without adverting to the permission granted by the decree of 
the Sudder Dewanny Adawlut, dated the 28th of November 1820*, 
in the case of this same Gopal Lai and others, appellants, versus 
Maharajah Pitumber Singh, to sue de novo on the ikrarnama 
dated the 1 1th of Mohurrum 1225, Hijree, corresponding with the 
27th of Magh 1217, F. S. (which whither^ really granted or not . 
does not materially, affect the case either way) the Court are of 
opinion, that the actual execution of the alleged ikrarnama has not 
been fully and satisfactorily established by the evidence of the 
witnesses adduced to testify the fact, and that the appellant Gopal 
Lai never acknowledged the execution of it. The other three 
defendants positively deny it ; even supposing Gopal LaL to have 
expressly avowed its execution, a document of this nature is per- 
fectly invalid as respects the rights of the other, three persons.} 
allowing, moreover, the authenticity of the deed to have beeu fully 
established against them all, it is an instrument giving property to 
a stranger apparently for no consideration. Now it was either 
such, or (what is more probable) it was to prevent a law suit on., 
the bye-bil-wuffa transaction of 1203 ; indeed the respondent in his . 
answer to the reasons of appeal admits this to have been the 
ground of the agreement. But he evidently broke, through this 
agreement, having sued to redeem, in which, suit he failed. On the 
other, band, supposing po consideration, the agreement roust be 
looked upon as fraudulently obtained* Besides the. hye-bilwuffa 
became absplute in 1208, F. S. and the agreement was executed*, 
in 121,7, if at all, and no possession obtained under it. This suit 
to, enforce the agreen\pnt is brought eleven years after its date, and 
qineteen years after, the conditional sale, became absolute. The 
present plea resting ou t&e alleged agreement is at variance with 
tbp. former one, which Was founded pn the right of redemption. 

pleas by reason of their oppugnancy cannqt both ba 

t wa8' accordingly decreed, and the judgment of the 
reversed, all thecosts of both Courts being made 
pAypble v by u #i^wspoiMlent. , . , . 

yv) " .*■!■ -lb si ’ 

'iw., ^ 
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' MURDUN 8INQH and LOCH UN MN*H, Appellant*, ««. - 

vergut * 'Wk.rAtf 

KHYRATAI.I, (son of N tones Ati Kha*,) and other*, ssptjfljj^ 
’ Respondents. 

' TH18 soit was instituted by the appellahte -against NujeehAH H*Mtk*r» 
Khan, father of Khyrnt Ali, and the 'other respondents in the 
Cawnpore Zillah Court, on the 27th of March 1817, to recover ludt ntu- 

C iesesrion of Mouea Bilsarayan, consisting of -l >86 beegaa of atad in 
nd in pergunna Akburpoor Bhapoor. The nvit was laid -if Cawapore 
Rs. 1 800, the amount of the annual jumma and profit*, , niMble°un- 

The plaint set forth, that the above estate *was the hereditary der regale' 
zumeendaree of the plaintiff’s grandfather Khurug Singh, Whcrhao tioa2,i*05, 
three sons, Gopal Sing; Dhun Singh and Pirthee Singh. Go pal tbrre not 
Singh was the father of the plaintiff Murdun Singh, and died sub* 
sequently to the plaintiff’s' birth, during the life time of Khurug ontha 
Singh ; that ‘Khurug Singh while-alive; put Dhun Singh hie eeeoudpart of flie 
son in possessioirof the estate irrquefction, and had his name in* cl * i ™ nl ' 
serted as proprietor in the Canoozgoe'z books; that the well, -gar* rritnrifnr* ' 
den and tanks, which distinguished the -estate enjoyed by Khurng jg years be- 
Singh and his atfcestorg wen still 'to be ween ; that in Abe time of fore the ( 
Zeynoolabideen Khan, the avMil of the above perguona.two and Company’s 
thirty years ago, Nirput Singh, a person residing in- the pergunna, of'the'pro 1 - 
from motives of hostility, broke into the houee, murdered 'Dhun rincee, end 
Singh and Pirthee Singh with their wives and children, and car* no claim 
ried away all the property of the family ; that the plaintiff (who *“”°*^** 
was nine years old at the time) fled to mousa Mundolee in the 
above named pergunna, and took -up his abode in the Louse of hit part at 
maternal grandfather, and, although he instituted a suit in the either of 
time of the Nuwab Wuzeer, failed to obtain redrees ; -that then or 
twelve years after die death of Dhun Sing, when the plaintiff had 
arrived at years of maturity, and subsequently to the accession of 
- the Honorable Company, he was present at -the formation of the 
settlement in 1210 -F. S. before Tajoodeen Hdsein Khan, the 
atrieen appointed to carrythat measure into effect, and petitioned 
that the settlement of the estate migh( be made with hins 
as proprietor, but his application was unattended to, afnd n 
mootta.jv.ree settlement was concluded; that io 12I6F. S. Tsjoo- 
deen Khan prevailed on the defendants, Nnjeeb Aii Khan, Khoda 
fiuksh Khan, and Badil Khan, to entente a bill of sale -in considers* 
tion of Re. 700, in hie own favour, under the fictitious name of 
Moohummud Roostum, for the abgf* rnpusa^as well as for Moba- 
rukpoor Lata, Sindapoor Turownda; tod three other mouzas ; that 
a settlement was concluded for these moisas in the year 17i6,in 
the name of Moohummud Reoetum ; that to bards th* end of 1210 
F. S. Tajoodeen Khan ' excelled a bill of sale under his fictitious 
name of Moohummud Roostum, for the above monies, as will as 
mousa Moobarukpoor Lata, he. in favour of Mser Rumtan AH, 
for Rs. 3000, without any specification of the placeof resideuce 
or family of that individual ; that at the SriSfoihaal for 
1224, F. 8. inclusive, Me Ncwnham (the acting Collector) having 
discovered that Tqjoodeen had fraudulently obtained possession 
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1S26. ' of the mouza in dispute through the collusion of Nujeeb Ali, 
■ 1 11 whereas in fact Niijefcb Ali and the rest had no right to it, and that 
Mnrdua Roostum and Meer Rumzan Ali were not present, ordered a moos - 

t0 concludfd with Mohan Lai Sookul, till 
Singh, v* *be plaintiff should appear. This arrangement was disturbed by 
Khyrat Ali the Board of Commissioners, and a settlement subsequently made 
and others, in Hhe name of Meer Rumzan Ali, the second purchaser t and the 
plaintiffs were referred *o a civil suit. They accordingly brought 
the present gdtion. 

The defendant Nujeeb Alt Khan, stated in reply, that he held 
the estate in dispute under a royal firman and grants from for- 
mer rulers; Jhat the plaintiffs or their ancestors were never in 
possession 5 that many persons make gardens and wells in the 
lands of othors for the use and refreshment of travellers, and that 
if the plaintiffs had done so in former times, it was insufficient to 
prove proprietary right to the lands. 

Meer Rumsan Ali in reply, alleged the mousa to be the ances- 
tral estate of Nujeeb Ali Khan, who sold it at the end of 1215, or 
beginning of 1216, F. S. to Moohummud Roostum, together with 
mouzaa Mobarukpoor Lata, Lodeepoor, Ahmudpoor,&e. and he (the 
said purchaser) accordingly obtained and enjoyed possession from 
1216 to 1219, F. S. inclusive ; that at Che epdof 1219, F.S.he (the 
defendant) purchased it for Rs. 3,000 from Moohummud Roostum, 
through his master Ali Hoosein Khan, and obtained possession ; and 
that at the formation of the quinquennial s&tlqment from 1220 
to 1224, F. S. inclusive, Mr. Newnhafcn the acting Collector, un- 
justly dispossessed him (the defendant) and, notwithstanding he 
made enquiries whether any persons had claims to the above estate, 
no one was found to have any title thereto except himself (defen- 
dant). He however let it in farm to Mohun Lai Sooknl. He (the 
defendant) attended before the Board of Commissioners to esta* 
blish his right, and that Board being persuaded of the justice of 
his claim, annulled the moostajttree settlement, and ordered that a; 
settlement should be concluded in his (the defendant's) name its 
proprietary right. He accordingly obtained possession of the 
mouza, and the plaintiffs had instituted the present suit at the in-* 
stigation of evil disposed persons with the view to injure him. Had 
they in reality been in any way entitled to the property, they would 
have appeared at the formation of the first settlement (which wai 
publicly proclaimed in order that the zumeendars might attend) 
and have made application. The ancestors Of Murdun Singh had 
left the village for 19 or 18 years, and the plaintiffs had Oven ac* 
knowledge# in their«plaint that they had left the place thirty-two 
years ago. With respect to Lochun Singh, the second plaintiff, it 
did ndt appear on what ground he was a party in the cause, as the 
plaint specified nothing on that point, otherwise he Would have 
replied to him. TW defendant Tajoqdeen Hoosein Khan, in reply, 
declared that he had nothing to say to the purchase of the village 
in dispute. 

* The defendants Khoda Buksh Khan, Badil Khan, aed Moohum* 
mud Roostum ,* 1 did not appear touted, although notice had been 
duly served o& them. * 
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' 'On the 4th of March 1820, the ZillahJidgsbeingof opinion Ufa 
that the title of the plaintiffs had been fufly established hi the 
evidence adduced by them, that the depositione of the defenaanU Mi»rWi4 ' 
witnesses were unworthy of credit, and thaUthe fact of Moohum- 
mud Roostum being a fur zee name for Tajoodeen was abundantly 
proved, and for other reasons specified in his decree, pa«edjttdg-4Cfyr»t> *11 
meat in favour of the 'plaintiffs, awarding them possession of the ™ others, 
estate in dispute, and making all colts payable by the defendant 
Meer Rurozan AH. 

Meejr Rumzan AH appealed to the Bareilly Provincial Court. 

He vested his appeal as well on the absence of right of the ad- 
verse party, as on the limiting regulation, of 2,* 1805, which 
he contended legally precluded all cognizance of the case. Mur- 
dun Singh and Locnun Singh, although they had acknowledged 
the receipt of a notice d fit not attend. , 

On the 2nd of January 1821, the First and Fourth Judges of 
that Court recorded their judgment as follows : 

“ The plaintiffs were unable to produce any document in the 
Zillah Court to prove their title to mouza Bilsurayan, the estate in 
dispute, and, in the opinion of the Court, the mere evidence of the 
six witnesses called by then\is insufficient to establish their right. 

No claim moreover whs preferred by the plaintiffs to the above 
i Aottza aft the formation of any of the settlements previous ’to the 
present suit. On reference, moreover, to four decrees passed by 
this Court on the 2nd and 4th of October 1817, and 29th of June 
1826, (by which the decrees of the Acting Judge of Zillah Cawn- 
pore were reversed) relative to mouzas Sundapoor Turownda, Lo* 
ieepoor, Ahraudppor, Seonda and Mobamkpoor Lata, in cases 
where all the present defendants were included as defendants, and 
in which the present Rumzan Ali was either appellant alone or in 
conjunction with Tajoodeen Hoosein Khan, viz. No. 937, in which 
Ajub Singh (plaintiff) was respondent ; No. 945, in which Ghasee 
Ram, and others (plaintiffs) were respondents ; No. 946, in which 
Bulloo and others (plaintiffs) were respondents ; and No. 1303, in 
which Ajub Singh and others (plaintiffs) were respondents ; the 
Court are of opinion that with the exception of the names of the 
plaintiffs and the name of the village claimed, the above four cases 
are exactly similar and correspond with the present one. They 
therefore reverse the judgment of the Cawnpore Zillah Court and 
make all costs payable by the respondents.” 

The present appellants, being dissatisfied with' the foregoing 
award, presented a petition for a special appeal to the Court of 
Sudder Dewanny Adawlut, laying their claim. at Rs. 1585, the 
amount of annual assessment. • * 

The Second Judge (C. Stpith) being of opinion that there had 
been no possession on the part of the appelfaifts since the year 
1180, F. S. thought that theif petition for a special appeal should 
be'rejected, but this was ultimately allowed by the Third and Fifth 
Judges (J.^Shakespear and W. B. Martin,) wfio were of opinion ■ 
that the case required amore careful investigations None of the 
respondents appearing to plead except Meer Rumzan Ali, the cave 
came to a hearing before the Chief and Fourth Judges (W. Lfcyces- 
ter and W. Dorin,) on the 12th and 25th of September 1826, when 
all the pleadings of the parties and papers connected with the case 
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***** having been read, they recorded their judgment to the follow 
effect ; • 

Mnrdna “ There having been no pomseion on the part of the appellant* 
SiMii end or their anceetore, fin** the dale of the Company’* acquisition of 
these provioce*(about sixteen years), and none for twenty-two year* 
Kbyrst AU before (namely since the. year U87), and no application being 
and ethers, proved to have been made St either of • the throe first settlement* 
on the part of the appellants; the claim is not cognizable under the 
provisions of 'regulation 2, 1805.” They accordingly affirmed th* 
decree of the Bareilly Provincial Court, overruling th* order of 
the Cawnpore Zillah Court, and dismissed the' appeal with costs. . 


1826. GOURCHUNDER RAI aad others, Appellants, 

<•*——— verm 

Dec. 28th. HURRISH CHUNDER RAI and others, (heirs of Jcooux Chun? 

deh Rai,) Respondents. 

4 

Held that THIS suit was instituted in the Zillah Court of Dacca Jelalpore f 
the rule 0 ri 16 th 0 f April 1814, by Nubkishen, Rai, (father of Gourchun* 
tokingcog- der Rai and the other appellants) against Govindpershsd Rai, and 
nizairce of Haj Narain Rai, to recover a half share of perguana Gungaput* 
claims to * the yearly produce of which was estimated at 1510 rupees. ~ 

land pur- ft was se t forth in the plaint,' that’ two brothers Odey Narain Rai 
fictitious 1 * aftdlloOp Narain Rai, the father and uncle of the plaintiffs, lived 
oame ap- together as an united family on the income arising from their pa* 
plies not ternal property, and from certain other property acquired by them* 
only to the ge | ve s ; and thatdn the year 1207, they purchased by private sale 
engage/ in * hc Turruf of Bhatoee Doha, the pergunna of Gungaput and Go* 
the U legal lajynuggur under the name of Muddoosoodun(another name for (he 
transaction defendant Rajaaram) froimKishenMohun the former talookdar. 
tut also to J n year 1208, some part of the property above mentioned, vis, 
andothi”, the pergunna of Gungaput was sold by auction, for arrears of re- 
where the’ venue and was purchased by the plaintiff Nnbkishen Rai, under 
illegal the name of RamanundBose, for Rs. 5,000, the purchase being 
transaction e fl* ecte< i b y a Q oma $htavhXh6 parties by name Birj Mohun Bose, 
foundation and the money being raised upon the -sale of'Golajynugget, io 
of the Moulovee Ali Nukee, and by loan afforded by him .to. the said 

•claim. Nubkishen (the plaintiff) At the sarae»time a deed. of sale and 

bond jvas executed by the said Nubkishen (the plaintiff), under the 
name of Muddoosooaun cto Rajnarain Raj, > one of defendants 

who was the Qoma&htqkof both parties., • After, thedeatfc of both 
the brothers which occurred ia I814 f and 18;lfi|. 
of one brother) continued living with the defendant Goyindper* 
shad (son of the ether brother). The latter however, in IJtipr'B. S. 
havings by t intrigue, procured 1 from the, defendant, Rajparein* a 
biB of sale for Gungaput in hi* (Gpvind’s) name, presented to the 
CoUeCtor'eoffe* a petition forth* entry his ; name ae.sole pro- 

jprietor thereof* A counter petition was filed by the, plaintiff, and 
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ft* Collector directed the parties to try tta case atleta Efence fWlfe 
the present action, T ‘ > «»> —■— . 

. For the defendant Goviodpershad Rai, it waestafed in reply, Gowebun* 
that no partnership ever existed between Ode? Naraiit^Rai arid 
Btoop Narain Rai^ as regarded the land in dispute, for that the Hurrish* 
latter purchased with hit own money the estate, and exercising alt cbandes 
the rights and privileges of a sole proprietor; was so to all intents ReUnd * 
and purposes up to the time of his death, when the estate litredU othcn * 
tarily descended to Govindpershad, hie eon and heir, Vhose it then 
was ; and that, he could produce the bill of sale to shew that the 
estate never was purchased jointly ; but by one person. 

The defendant Ra>.Narain Rai, replied on his part 4 that Gunga* 
put, Bhatoee Doba, and Golajynuggur, were purchased by him for 
the use and with the money of the defendant Govindpershad, 
under his altos of Muddoosoodun, from the former talookdar Kishen 
Mohun. The plaintiffs had no concern whatever with it. The state- 
ment of the plaiptiffs with regard to the auction purchase was alto-- 
gether untrue, for the purchaser was Govind Chunder Rai, through 
the defendant Rajoarain, and under the name of Ramanund Bose; 
the money for the purchase being raised by the sale of Golajy- 
nuggur to Moulovee Ali fyikee, effected by him, the defendant. 

Eajnarain Rai. * 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their, respective allegations 
as to the state of the family at the time the purchase of Bhatoee 
Doba was made, and the source from whence the purchase money, 
was defrayed. The Judge of the Zillab decided on the 4th of De- 
cember 1818, in favour of the defendants. He did not consider that 
the fact of partnership having existed was made out by the docu- 
ments filed for that purpose by the plaintiff ; while the statements 
of the defendants were borne out by the bill of sale signed by 
Kishen Mohun, the acknowledgment signed by Muddoosoodun and 
the other papers and documents filed by them in the case. Oo, 
appeal to the ProvincialjCourt of Dacca, this decision was affirmed 
by the First Judge of that Court* who considered that Govindper- 
shad had bought with his own money, in the name of Muddoosoe- 
dun alias Rajnarain Rai, the land, in dispute* He therefore die* 
missed the appeal with costs. 

The appellants filed a petition for a Special appeal in the Court 
of Sudder Dewanny Adawlut, which was granted on the ground 
that the sole proprietorship of fhe; land in question by Govindpe$- 
ahad, though recognized by the tioerts. below, was not made out 
satisfactorily by the evidence in thread \ and that there appeared 
to be tome’ doubt whether Rajnarain and Muddoosoodun were one. 
and the Same person. • * 

The Second Judge (C. Smith), went into the merits of the case 
on the 18th and 20th of Mafth 1826, and recorded, as the result 
of his investigation, the opinion that . a partnership bad subsisted 
between the parties with regard to the. land in dispute ; that is, 
that the land wds purchased jointly by the two brothers, under the 
name of Muddoosoodun, as stated by the appeljftnts, thatjrf&r the 
death of both brothers, Cfovindpershad Rai had*, jointly mtbjthe 
plaintiff, entered into possession of the land* from which He subse* 
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fM 


chunder 
Rai, and 
others. , 


* 82ft querttly by violence ousted him* That it was of no consequence 

r- whether MuddoosoocSin was or was not the same person as Raj* . 

Gourclnin* narain, inasmuch as it had been proved that the purchase money 
derRju and 0 f ^ i an <| j n dispute had been defrayed from the joint property 
HurrUh* two brothers. He therefore recorded his opinion that the 

decrees of the lower Court should be reversed. • 

The case next came to a hearing before the Chief and Fourth 
Judges of the Sudder Dewanny Adawlut (W. Leycester and W, 
Dorin,) on the 12th of June and 1st of August 1826. They differed 
in opinion from the Second Judge, and on the latter data recorded 
their judgment to the following effect : “ According to the state* f 
ment of both ' parties, the pergunna of Gungaput, previously the ' 
property of one or both of them, was sold at auction for arrears of 
revenue in the year 1208, E. S. and, as the plaintiff alleges, was 
repurchased half by him, or as alleged by the adverse party, repur- 
chased solely by them ; but, according to both, repurchased in a 
furzeeo r fictitious name, and in breach of the provisions laid 
down in regulation 7, 1799. According to the various precedents 
mentioned in the note (a), the plaintiff as a contravener of the 
above law cannot be aided in the recovery of his half share, and it 
makes no difference that his opponent is in the same predicament. 
It is not in favour of the defendant that the Court refuse aid to the 
plaintiff, but because it is improper to aid the plaintiff in benefit- 
ing by bis contravention of the law. Had this case been without 
a benamee recovery, it would have stood exactly as the other (6) 
between the same parties and a moiety have been decreed to each.’* 
The Chief and Fourth Judges, on the above grounds, declared their 
opinion that the claim should be dismissed with costs, but, at the 
same time, deeming it a case of importance as a precedent, and 
one that was not altogether free from doubt and difficulty, they 
directed that it should be laid before another Judge. It was 
accordingly brought before the Fifth Judge (A. Ross) who, in 
delivering his judgment expressed himself to the following affect : 
“ The First and Fourth Judges have cited precedents which ob- 
tained in this Court and by which their opinions have been guided, 
but which do not appear to be in point or applicable to the case 
under consideration. •« The rule hitherto appears to have been to 
refuse to take cognizance of a claim in which the original purcha- 
ser has sued the person employed by him to make a fictitious pur- 
chase to obtain possession of the property so fictitiously purchased. 
But this is not the case in the present claim. There is indeed a 
wide difference, for neither did the claimants themselves in this 
case make a purchase in a manner prohibited by tbe regulations, 
nor i% there any fictitious purchaser standing up to deny their claim. 
The plaintiff on the death of Odey Narain, was entitled to half the 
property in dispute by the law of inheritance, and his claim was 

. («) Cam No. 75, Rammanik Inder, v, Jynarain, see vol. I , page 2B9. 

Cue 869, Maharaja Bishenath Roy, v. Moo ns bee Kurreemoolla Chowdhry 
end others, see vol. 2, page 71. 

• Case 1937, Jharkhundee Lai, v. Baboo Chullmon Singh. 

Case 1572, Dilarara and others, v. Roopcbund Saboo, see vol. 3, page 24. 

Case 1676, Kaleeperahad Surma, «. Pudtun Lcchnn Surma. 

(5) Reported as a decision of the 20th of June, of the present year, page 162. 
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ig&insthis coheir under that law, and not agyi nst any fictitious put** 
chaser. On these grounds, and not seeing that any precedent ex- '■ 1 1 1,1 
ists to the contrary, I concur with the Second Judge in opinion that Gowehan- 
judgment should be passed in favour of the claim.” In conse- 
quence of the above difference of opinion it became necessary to Harrt&i 
refer the case for final decision to a fifth Judge. On the 27th of chneder / 
December 1826, the case was taken up by the Third Judge (CL T. and 
Sealy,) who observed that the plaintiff had sued for possession of otber> * 
half pergunna Gungaput under the plea that the whole pergun- 
na which formerly belonged to his father and unde, had been sold 
by public auction for arrears of revenue in the yqar 1208, and 
purchased by them in the fictitious name of Ramanund Bose, that 
by clause 4, section 29, regulation 7, 1799, all defaulters are posi- 
tively restricted from becoming the purchasers, directly or indi- 
rectly, of their own lands disposed of by public auction on account 
of arrears, and that that which has been prohibited by the regula- 
tions cannot be recognized in practice. He therefore concurred 
with the Chief and Fourth Judges in. dismissing the claim with 
costs. 




CASl&WTBtSOBOER DRWA^A&WtOT. 



RAM NARAINRAI, Appelant .. ? 

ftEAZ OODEEN, PYAZ OODEEN And MOOHUUMCD KA- 7^?^ 
SIM, Respondents. , 

THIS suit was brought by Ram Narain Bai against Rasa Oo- Betta &s ; 
dean and others, on the 26tn of May 1822, in the Provincial Court 
of Dacca, to establish his right to assess, at an enhanced rate. Da- ble Auction 
machun and other mouzai, belonging to the pergunna of Neel- purchaser 
hutta Ameerabad. The claim was laid at Rs. l2j54/2, tt was of lands 
stated in the plaint, that the plaintiff Earn N train purchased this andconditi. 
zemindaree at public auction, and that the defendants, l is te- ^ 
nants, having connived with his Naib or deputy Goorochund Bose,' of ten years 
caused him to execute documents in their favor, such as bills of the lease 
sale, leases, and other instruments of this kind, and, upon the *! louId coa - 
strength of them, brought an action against the plaintiff for pos- ^“ u ^ e 
session of the above mentioned movzas— and filed two Pottahs sign- terms (it 
ed by his Naib in support of their claim. The Zillah Judge, not- bring thjm 
withstanding the Naib was not authorized without the permisti >n by the 44th 
of the plaintiff to gran^leasis to the defendants, relying on the 
two Pottahs, passed a decree adjudging possession of the lauds mi to gnmt a 
in dispute to the defendants for ten years, subject to the rents spe- longer lease 
cified in the Pottahs and permitting the plaintiff, after ten years, tban ten 
to sue the defendants for an encrease of jumma. This decree was j|o be^ ^bind- 
affirmed in the Provincial Court of Appeal. The mouzas by mea- ing agninst 
aurement contained about 8,334 beegahs of cultivated land, and the real 
according to the rates of the pergunna. the jumma should be paid Phaser 
at the amount now sued for. From the beginning of the y ear gainst his 
1206 B. S. up to the present timq the defendants have nc t paid a daimtotn” 
rupee and the ten years having now elapsed, this action has been hanced as- 
brought in conformity to the permission gi* en, as above alluded to. sfasment at 
The defendants in reply denied the allegation that Goorochund 
Bose, was originally the Naib of the plaintiff and stated, that Goo- without/ 
rocbund Bose himself, in the year 1207, purchased the pergunna however, 
of Neelhutta Ameerabad, at a public sale, held by the C ollector. a ^ ec bng 
and took some other persons as his partners. 'I he plaintiff, eleven of^ovenj. 
years afterwards, purchased this pergunna from the said Gooro- mem or any 
ckund Bose, and for the purpose of destroying the right of the future pur- 

S artners took from the said Bose the bill of sale of the former chaser of 
ate, and entered his^own name in the Collectors office. 'Ihe*®^ e 
Board of Revenue disc&ewg this fraud were prepared to rectify £ case a 
H, but, in the interim, t|r plaintiff having colluded with Gooro- public sale 
chund Bose made hidAelf master, and, appointed Gborochuud forswears. 
Bose his deputy and so becs^ne possessed of the, whole of the per- 
gunna. Under what grounds then cobld the plaintiff, after sta- 
ting himself that Goorochund Bose wdi unauthorized to grant a 
JPottah, obtain from him a bill of sal* for the whole zeuiindaree* 

The defendants also further stated, that the laud io^ question was 

a tenure by inheritance and that the rent of it was fixed in per- 
gy at 2098. j& fh^ alleged also that in the year 1201, Kales 
ikur Rai, father of the plaintiff, dispossessed their ancestors, 
vol. xv. p n 



194 CASES IN THE SUDDEB DEWANtft AtXAWLlfT. 

• 

1817. and on their bringing an action against him f6r the light of possess!* 

on at a fixed jumma} they obtained a decree ; Goorochund Bote 

Bam Na- after purchasing the said pergunna also dispossessed them and 
**iv. when the defendants were about to bring an action against him, 
Fyaa t * ie ^er *h* plaintiff was chosen an arbitrator, and he decide 
Ooodetn ed that the sum of 704 Rs. should be added to the jumma, and 
a ad Moo* that this sum (altogether 2,803. 4. 8.) should be fixed in perpetuity ; 
hmttmu4 but as, according to the regulations of 1793, no Pottah could be 
Keanu* granted for foor* than ten years, this term was specified, and it 
was stipulated that, at the expiration of it, a new Pottah should be 
granted on the same terms and that no more should at any time 
be demanded— afterwards \n the year 1207 B. S the plaintiff again 
dispossessed the defendants, upon which they instituted ad action 
against him in the Zillah Court of Dacca Jelalpoor, and upon 
proof of the Pottah, and the conditions Specified therein, obtained 
a decree, which was affirmed by the Court of Appeal and a petiti- 
on for a Special Appeal presented by the plaintiff to the Court 
of Sudder Dewanny Adawlut was rejected by that Court. But 
since the regulation restricting the grant of long leases has been 
repealed by a subsequent enactment how can the plaintiff who 
stands in the place of Goorochund Rpse infringe the conditions 
of an agreement executed by the said Bbse and demand more 
rent; and with regard to the plaintiff's statement, that the jumma 
at present, is less than that specified in the account sale, the defen- 
dants contended, that it was totally false — for that in the year 
1206, Kalee Sbunker Rai, father of the plaintiff sued them on the 
same account, but his suit was dismissed. The plaintiff in his 
replication stated, that it appeared, according to the plaintiff's ad- 
mission, that there had been added to the former jumma the sum 
of 704 Rs. and that a Pottah at a jumma of 2,803 Rs. had then 
been granted. But such having-been admitted to have been the 
case, it was idle to contend that the tenure was of a mokurreree 
nature— nor was it agreeable to the regulations, that a purchaser 
at an auction sale should be denied the privilege of measurement 
and re-assessment where such appeared necessary with a view to 
t be equalization of burthens or other lawful purposes. 

The Third Judge oT the Provincial Court recorded his opinion to 
the following effect. ** There are two points in this case to be con- 
sidered, 1st, whether Goorochund Bose, who was the purchaser of 
the pergunna of Neelhutta Ameerabad, and the furzes proprietor, 
of the same, was authorised to grant the "two Pottahs to the defen- 
dants on the 26th o f By sack 1209 B. S. 2dlv, whether, the plain- 
tiff, notwithstanding tfce conditions, as stated in the Pottahs, has 
the privilege to assess the jumma of the land in dispute de novo.— 
With regard io the first point, it is manifest, that if at any time an 
individual, in a fictitious manner, purchases at auction any laodsin 
the name of another, being his relation, connection, or any other 
person, and uses the name of such person, as ostensible proprie- 
tor of the same, and through him transacts the business of the ze- 
nfindaree, sufch practice being contrary to law, should any loss a- 
rise, it is at his own risk. And although the plaintiff may have 
been in truth original proprietor, still from the 26th of the month 
of By sack 1209, up to the time of the defendants being disposses- 
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»ed, altogether seven years and four months, be mad* no objection ifyZ- 
tothePottah, and the jumma as therein etatedffrom which there can 
be no doubt, that the terms were fixed with the plaintiff's knowledge. 

This circumstance is greatly in favor of the defendants. With, re- 
gard to the second point it is clear, that the el aim of the nlajnti^f 
to enhance the jumma of the lands in dispute is illegal-*- for Out 
pergunna was not sold on account of arrears of revenue dus 
to Government, but forth# satisfaction of a deers# of Court, $e- m * 
sides in the Pottah it is written “that the defendant shall pay 
jumma fixed at 2,803 Rs. per annum ; and as according to the re- 
gulations no Pottahcan be granted for more than ten years, when 
that time shall have expired, .the lands shall be .continued to th# 
lessees on the same terms,' 9 whence it is evident? that this same jum- 
ma is to'be continued in perpetuity and that the mahal in question is 
not liable to encreass of assessment. The Pottah is conformable to 
the existing regulations, and looking at clause 3, section 7 t regu- 
gulation I, 1793, which requires on the part of the semindara 
good faith and moderation towards their dependant taiookdars and 
ryots, it would seem that if at present the profits of the mahal in 
question should be twice, nay ten times as much as they were be- 
fore, any infringement of the conditions of the Pottah is unjust 
and illegal — -consequently die plaintiff's suit should be dismissed 
with costs— but with this understanding between the parties — that 
(as the circumstance and evidence in this case and indeed the te- 
nor of the Pottah indicates) the mahal in question is to bo consi- 
dered in the light of a Pottah-daree tenure attached to the ze- 
mindaree, and the jumma of it is not to be considered of so perma- 
nent a character as that, in the event of the whole pergunna be- 
ing sold for arrears of Government revenue and coming jnto the 
hands of an auction purchaser, 6r of its being held Khas by Go- 
vernment, the rules contained in the 5th section of regulation 44, 

1793 would not be applicable to it, for in such case the provisions 
contained in the fifth section of the above enactment for cancelling 
former engagements would hold good. 

The plaintiff* being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. This Court, (present W. Leyces- 
ter and W. Dorin, chief and fourth. Judges)* were of opinion, that 
there was no sufficient ground for interfering with the decree of 
the Provincial Court, because, whoever the grantor of the Pottahs 
(Goorochuud)may have been, they bind the plaintiff 1 finder the cir- 
cumstances, and because it might be inferred from the contents of 
the Pottahs, that the partite contemplated a fixed jumma not lia- 
ble to increase so long as the zemindaree shcfiild endure. The de- 
cree of the Provincial Court of Dacca wastthteefore affirmed and 
the apptal dismissed with ccpts. • 
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18ST KOUNLA KANTGHOSAL, and others, Appellants, 

" versus 

J&n.nth. ram HOREE NUND GRAMEE, and others, Respondents. 

According THIS suit was instituted by the respondents against the 
to tTie Hin- appellants in the Ziilah Court of HoogMy, to recover possession 
cannot \n (lferta i n reht free lands, together with a portion of a tank. 
Bengal the The casi for the plaintiffs was thus stated. Shuhdeo Nund Gramee, 
gift of joint an mhibitant of Mnngrowl, took Shunker Ghosal, the father 
andundm- 0 f the pluintins, while an infant, into his own house and performed 
Hr f, ! r ,! . im al1 initiatory ceremonies, educated him and treated 
extent of him in e r ery respect as his son. When he grew old and infirm 
the donor’s the said Shuhdeo executed a deed of gift in the month of KaHik 
s^TOis J2I‘2 B. S. in* the presence of the most respectable person* 
yh « transferring to him (Shunker) 17 beegahs 1 biswa of land Bruh~ 
motur and Devotlur % situated in Mungrowl and other places, and 
a fourth share of a tank, known by the name of Nund Gramee’s 
tank, together with other property. The gift was accompanied 
by the condition that after the death of the £onor, the donee should 
perb rm the funeral rites of the deceased. The father of the 
plaintiff's accepted the gift and became possessed of the effects 
of the deceased; and after his death burnt his corpse and per- 
formed the funeral obsequies, &c. In the year 1217 B. S. the 
father of the plaintiffs died. At his death the plaintiffs came 
into possession of the property and kept up the worship of . the 
Idol Runchundee 1 hakooranee which was a duty incumbent on 
the party in possession. They subsequently sold three beegahs 
of the land to Jankeeram Foujdar, and remained in possession 
of the remaining fourteen without interruption from any one. 
In the year 1225 B. S. the defendants dispossessed the plaintiffs 
unjustly of nine beegahs five biswas. On that account the plain- 
tiffs sued them for possession in conformity to the provisions of 
regulation 49, 1793. On this an order was issued, that the plain- 
tiffs should prove their title by a regular suit. In consequence of 
this order the defendants dispossessed the plaintiffs of the remai- 
ning land possessed by them (besides the three beegahs which they 
had sold) and the share of the tank, and also took possession of the 
idol and all the fees and profits deriveable from the worship of it. 
Under these circumstances the plaintiffs sued to be restored to the 
possession of the fourteen beegahs one biswa and to the exclusive 
privileges and emoluments deriveable from the service of the Idol, 
together with the share of the tank appertaining thereto, the whole 
being estimated at l,439*Rs. Ram Htfree Nund Gramee one of the 
defendants urged in his defence, that Qourhuree Nund Gramee was 
the great grandfather of the defendant, and the grandfather of 
Shuhdeo Nund Gramee, and that the said Gourhuree previously to 
his death made over the property in question, which he himself had 
'acquired, to h c is two sons, jointly; one share. to Seeta Ram the 
father of the said shuhdeo and the otherto Nitianund the grand- 
father of the defendants. 
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After that, the said Shuhdeo and the father of the defendants tear, 
having separated, lived, upou the proceeds «f their respective pro- rjr 
pet ties At last when the .said Shuhdeo died .without jeyie -and 
tin married, the defendants and,' Gourhuree Nund Gramee 
ctiieis hecan.e his legal heirs and under the eircumatanoeaiof the others* 
case Shuhdeo had not the power to give his entire estate, to the Rea Hed** 
f«tl^rof the plaintiffs, during the existence of his lawful, heirs, 

(the defendants) and in opposition to the Hindoo law. Tho father 0 ther»T 
of the plaintiff* was neither connected with him by blood nor by 
any other tie ; and the allegation therefore of his having received 
the property by way of gift was absurd, • After the death of the 
said shuhdeo the defendant (Ram Huree) performed his funeral 
onsequies, and the father of the plaintiffs had nothing to do with 
them.* The plaintiffs state that their father received the gift in 
the. \ eat 1312 13. S , but till the year 1215 B. S. the said Shuhdeo, 
was in existence and was ' possessed of those lands of which he 
continued proprietor till his dying day. Therefore, if it was true 
that the faiher of the plaintiffs received them in 1212 B. S. why 
was the d nee in possession of the lands given. The foundation 
of the claim of the plaintiffs was that they, with others, were culti-. 
vators of the lauds in question, and had omitted to pav the rent.of 
them to the defendants. tVherefore the defendant (Ram Huree) 
took into Ids own hands the lauds which were cultivated by the. 
plaintiffs, and was about to sue them and the other cultivators for 
rent, when they collusively brought forward a complaint in con- 
formity to regulation 49, 1773, and, that being dismissed, they 
were induced to bring this forward. Besides the Idol Ram 
Chundee '1 hakooranee and the land annexed thereto is not the 
inheritance of the defendants nor was it acquired by Shuhdeo. 

It is public property. The proprietor of the lands, whoever he may 
be, appoints a person as superintendant w;ho is removeable on 
proof of misconduct. The privileges and profits deriveable from 
the idol appertain to Gudadhur Bhuttacharuj, who was theGooroo 
of *>huhdeo and of the defendants, and who, by reason of hi* 
living at a great dis'ance, made over the same to the care of the 
defendants and the aforesaid Shuhdeo by whom the proceed* 
were remitted to him. The futility therefore, of the deed of gift 
exhibited by the plaintiffs was evident from these circumstances. 

On the 5th of September 1822, the Judge of the Zillah 
Court gave judgment in the case, declaring his opinion that 
it was clearly proved from the books of the Collector's office, 
the deed of gift and otheftpapefs, and the evidence of several wit- 
nesses adduced by ther plaintiffs, that Shuhdeo Nuad Gramee 
did educate Ram Sliunker Ghosal, thfe father of the plaintiffs, 
from his infancy; that tljey lived together, and that the said 
Shuhdeo did make over the* whole of his propeity to Ram hhuqker 
in the month of Kartick 1242 B. S. injthe presence of Ram Mp^un 
Ghose and other respectable .witnesses mentioned in the. deed, of 
gift, and that the said Ram Shunker was , possessed of thq pro- 
perty during his life time, and that after his death the plgin.t$flfs, 
till the year 1224 B. S. held it without interruption. He tbf refpre 
decreed that the plaftitiffs should be put into possessipnofthe 
property claimed and that the costs should be charged, to. ‘the 
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18s7> defendants. The appellants, not being satisfied with this decree,, 
appealed tothe Calcutta Court of Appeal.. The Fifth Judge of 
K*mt~Gbp- ‘that Court, oneonsiderationofall the papers of. the case, recorded 
■aland, hie opinion to the following effect. “ The respopdents claim to 
othwis, ». t |j e property-left by Shuhdeo is founded ou the dead. of gift dated 
the 28th Kortick 12 13 B. 8. executed by Shuhdeo Nundf Cramee 
maeaad in fakour of Shunket Qhosal their father; but there is no depen- 

othefi. danse to be placed upon the said deed, because, in the, evidence 

brought by the.respondetite to prove it* before the Judge of the 
Ziiiab, there it much contradiction. Qoorga .Churn, one of the 
subscribing witnesses to the deed of gift, states that Ram Mohun 
Ghose was alsdone of the- witnesses to it, and, indeed, the attesta- 
tion of that individual appears to the deed; but Ram Mohun does 
not remember Whether be wee a witness or not ; besides, he* does 
not know whether Shuhdeo signed it or not. Rem Mohun Pal 
another - witness (o the deed, states that he came to live at 
, Mongrowl about the efid of the year J213 B. S. ; that after that, 
in the month of Kurtiek of the year which by the shewing of the 
said witness appears to be 1214 B. S., he signed his name at the 
desire of Ram Mohun Ghose as a witness to the deed of gift, 
in a place in the said mouza where several people were assembled,, 
but that Shuhdeo said nothing to induce hiimto become a witness 
to the deed; Bhurut Pal, Kewul Pal and Ram Mohun, have all 
deposed, that the deed was executed in 1212 B. S. and Debee 
Ghurn a witness to the deed and summoned by both sides has 
deposed, that, he, in the year 1214 or 1215 B. S., hearing a noise 
in the direction of the house of Shuhdeo came out of his own 
house and heard from several people who were going and coming 
from thence that the said Shuhdeo had suddenly become senseless ; 
that, at that time, the father of the plaintiffs called to the said 
witness saying that Ram Mohun Ghose was looking for him ; 
upon which the said witness went to the house of Shuhdeo and 
sha t Ram Mohun Ghose there requested him to become a witness 
to a deed of gift of his property which Sbuhdeo had caused to be 
written ; that Shuhdeo was at that time senseless, and that 
although the said witness called to him repeatedly, he returned 
no answer; that the said witness, at the desire of Ram Mohun 
Ghose, signed bis name as a witness to the deed, and he some 
hours after foard of the death of Shuhdeo. The substance of the 
evidence ef Ram Kant is the same as that of the preceding witness. 
Tbs evidence of the other witnesses is in like manner contradictory. 
Basidee, it appears from the evidence of the witnesses, that, at 
the death of Shuhdeo, t'here was a dispute between die plaintiffs 
ahd the defeedants concerting the burning- the body, and the 
performance of his funeral - obsequies { ynd that the property of 
tiie deceased was neither entirely in the possession of the plain- 
tiSk nor entirely in that of. the defentiants-^inoreover from an 
inspection of the deed, it appears that there is no specification of 
the lands iadispute. It merely specifies lands and other property 
hereditary or -acquired : under these circumstances it is not clearly 
pTevsdi'whetber the said- deed was executed in 1212 B. 8. or at 
the-tima when Bhuhdeo was dying and sensflese. 

Thesignaturestotbe deed are not legible- and it is written m » 
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nan Mr entirely naml. 1 -IMIir tk* An|mm circamstance* '•&&. 
the Fifth Judge -consid«ri*g that thste wtsnodspaarfa ncs- tab* — — rr— 

placed on the deed ofgift on which thedaim of ww respondent* ‘ 

tested, wee of opinion: that the decree of the Zitlab Judge should 
be reversed with coats, and that if the respondent# should. »P 
conformity to the order of the SMah Judge,’ he«a entered into 
possession of the property in dispute, they should he ouetedand ■ 

the appellants put into possession end that the profits of the estate «&«». ' 
received by the respondents daring their possession should he 
refunded to the appellants. The Senior Judge coinciding in the 


above opinion a decree was passed accordingly; - . • • 

Kounia Kant Qhosal and his brothers being dissAisfied with this 
decision presented a petition to the Sadder Dtwanny Adawlut for the 
admission of a special appeal.- The Seooad Judge Of the Court (0. 
8mith) deemed it necessary to consult the Hindoo Law officers of 
the Court previously to passing any order <ja the application 
of the petitioners and the following question was accordingly 
propounded to them. 

Qoburdhifn Nund Gramee died leaving two none, Nurindta 
Nityanund Nund Gramee and Seetaram Nund Gramee, aa hie 
heirs and representatives. .Nurinder Nityanund Nund Gramee died 
leaving a son, GopeeSath, and Seetaram died leaving a sou named • 
Shuhdeo and a daughter, whose name it unknown, as hie heirs. 
Gopeenath died leaving three tons, namely, Ramhuree Nund 
Gramee, Gourhurea Nund Gramee and Heroo Nund Gramee. 
Shuhdeo died without issue and his sister, at her death, left an 


only daughter as her heir. Shuhdeo, subsequently to his sisters 
death, bestowed a few beegahs of Brumkotw and Dsvottur land 
on his sister's daughter's son (Ramshunker 1 Ghosaul) while his 
sisters daughter was living, and executed a deed of gift for the 
same and put the donee into possession of the property, and, three 
years after this, he died. At the time of the gift Gopeenath Nund 
Gramee’ s sons, namely, Ramhuree, Gourhuree and Haroo Nund 
Gramee were living and stHI are living, but Gopeenath is dead. 
A few years after the donor’s death the donee died and hie sons 
took possession of the property which bad been given. In tbie 
case, is the deed of gift executed by Shuhdeo, according to the 
law as current in Bengal; complete and binding or otherwise ? if 
it be deemed illegal, on whom will the property, given devolve? 

Reply. —Supposing Goburdhun Nund Gramee to have died 
leaving two sons Nurindta Nityanund Nund Grsmeeaud Seetaram 
Nund Gramee at his hejlt *ajd>Nurindra Nityanund, to have died 
leaving a son nauiod Gopeenath, and 'Seetaram alto to have died 
leaving a son named Shuhdeo end a daughter, and Gopeenath to 
have died leaving three sons, namely, Ramhuree, Gourhuree and Ha- 
roo, and 'supposing 8huhdeo, do ring bit lift time, to have given a 
Aw beegahs of Brurnk&tuf and DevottUr land tohit sisters grandaon 
(Ram Shunker Ghosaut) wnd to have' executed^ deed of gift for 
the same and pdf the donee into possession oftbe property and 
three years afterwardatS have died childless, » this case,- whither 
the 'Brumkotnf lands, were- divided orhaldin joint tenancy, the 

S ift of hit divided' share, or in proportion to bissbarey medc^Uf 
huhdeo, is com p lrte tml bm di og necording to thalawahchriftat 
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i8fT. in Bengal, even though Gopeenath’e three tons (Ramhuree and 
- — r— . the^f^#ato^nairted| iwtfre fiVirig at tfa£ time of thegTt and mill 
Kmt Gho- are a ^ ve ^ or ac * ww done by tfomirue owner who had an exclu- 
saj and 8 ' ve P°^ er ? ver bis own wealth. But the gift of the Devottur land 
other*, v. mentioned in the deed' of gift cannot be considered as complete 
and binding, because such land is reserved for the service of the 
mes and * ejt dUsiv|y ; but it is usual to confer the management of such 
others. property on men, and if it be proved that >a landed proprietor, 
having assigned certain lands to be dedicated to the worship of a 
deity* entrusted* the management of each endowed property or 
the duty of defraying the expenses 'Attendant on the worship of the 
deity 10 shuhdeo or tp his ancestors, and the said Shuhdeo trans- 
ferred his own power of management to Ram Shunker Ghosal, dr 
if Shuhdeo Kimself having dedicated certain laud-* to defray 
the expenses attendant on the worship of a deity had given to 
' " others the power^of management, under either of these two cir- 
/ cumstances, the assignment is good and valid according to univer- 
sal custom and it should bo upheld as comp'ete and binding. 
This opinion is consonant to the Dayabhaga, Menu , the Vyavuha - 
ratutwa,' Vyavuharamatrika and other authorities as current in 
Bengal. , * 

Authorities. 

1 . The text of Nareda cited in the Dayabhaga and other law 
tracts. “ Should they give or sell their own shares. thr?v do all 
that as they please, for they are masters of their own wea th.” 

2. Menu : 44 A gift or sale, thus made by anv other than the 
true owner, must, by a settled rule, be considered, in judicial pro- 
ceedings, as not made.’' 

3. The text of Nareda laid down in the Vy ava karat ut*va and 
Vyavaharamatrika: 11 The established customs are predominant, 
for by them is the law ascertained." 

On a perusal of the above Vyuvvstha, the Second Judge remr* 
ded his opinion that, as it appeared that even supposing the 
property to have been undivided, the gift by Shuhdeo of a poitmn 
not exceeding his own share was Valid and that the assignment of 
endowed property was also valid, and as by the decree of the 
Provincial Court the petitioners were altogether excluded from 
the prdperty— and as the question as to whether the property was 
joint or divided had not been fully enquired into, the case of the 
petitioner!, was one which required further investigation and that 
the appeal should be admitted accordingly. The papers of th! 
case were next laid before the Fifth Judge (A Rosa) who nOt 
•eeing lmy Sufficient reason* Under the provisions of clause T, 
section 8, regulation ‘26/1814! for the admission of a special 
appeal recorded his opiniort that’ the appiicatioirof the- petitioner! 
should be rejected * * Oh the 11th of^ January 1827, the Third 
Judfb (C • T. Seafv) Recorded hi! opinion thit although the pun^ 
di tsnaadeclartfi'fhe gift to be Valid, whaherthb property was 
divided iir"uUdmded,‘V!t that tb'rihed bo pah of the present 
question, as the Validity* <Jf the deed of gift itself had beeri die* 
allowed if/Che CouTft below. Concurring tljefsfore with the f Fifth 
tb^^e insUffi&et&Vpf the^rOimdfVfeV forth’ in the peti- 
tioli u^s fl niffy rej^Ctdd do th! * affbVediti.* , 
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EDWARD BRIGHTMAN (Attorney at J mimi Bninn. . 

deaeaeid), AppeUent, . 

. »rn« • * 

CASHINADTH BUNHOOJEA end RAM DRUM 
. BUNHOOJEA, (gnaidiane of Ahiwoa P.mhad, a minor 
Sonof OiHTBCBoaon Bosmoojia, deceai«d),.and Modhoo 
Soodvx Saxdial, Rnpondenta. 

. ■ • 

THIS was a suit instituted by the respondents in the Provincial I® * •*** . 
Court of Appeal for the division of Calcutta, on the 22d of May on Jf » «. 
1819,-to recover from Joseph Baretto the monsa %f Sooksagur tate by cer- 
and seventeen other mouxa^ also the large Caur of Kaleepcrre, in tain *emin- 
the peigunnaof Okra and other pergunnae, all of* which place* 
formed a semindaree alledged to have been purchased by the who c ^ aXm 
plaintiffs, at public auction, and of wbiob the yegrly P^dncs was ed theripht 
estimated at 16,125 Rs. also to recover the sum of 6,489 Re. to hold^the 
3 anas, 1 gunda, annual compensation for the sayer duties. of Sook- laDd «°n a 
aagur Gunge; also the sum of 32,409 Rs. 15 anas, 17 gundav, § 

1 cowree profits appropriated by the defendant altogether 57,024 fixed jW- 
Rs. 2 anas, 19 gunaai, 1 cojyree. The plaint eet forth that the de- m * judg- 
fendant who had the^emindaree in farm for a certain terns, of ** nt ln 
years, on the proclamation of sale of the lands in question being 
made by the Board of Revenue, fearing lest the purchaser should tiffs; the 
either eject him from farming the lands or demand a higher jumma, defendant 
sent in a petition to the said Board, praying that he might b« “?.***“£ 
allowed to remain in possession of the lease of the lands till the ata ^tiatehis 
expiration of the term at the jumma he had theretofore paid, ;pi ea: and 
which petition being referred to the Governor General in Council, a claim to 
was granted on the 9th of May, of the same year (1810). The* ,m P enfl »- 
land was bought at the sale by the plaintiffs and Radha Madhub fc^/by* 
Bunhoojea. The defendant being present, inserted in the margin the 
of the deed of sale, the conditions regarding himself and his oc* Plaintiffs, 
cupation of the land according to his leases. In 1224 B. S. the for »y«r 
plaintiffs let the land in question, in farm to Juggut Narain Mook- JJJjJJJP* 
herjea, the lease of the defendant having at that time expired. a Gunge 
The defendant, however, would not allow the said Juggut Narrain which had 
to obtain possession of the land, and the plaintiffs unwilling to 
enter into a law suit petitioned the Judge of Zillah N uddea, on the 8 
the subject and received, for answer that if they had any claim to rejected, as* 
advance they should proceed at law against the defendant. On not beiong- 
appeal to the Provincial Cogri of Calcutta this order of the Zillah to the 
Judge wae reversed and possess ton was awarded to the plaintiffs, 
bat this order was afterwards itself reversed on application, |o the but the 
Judges of the Sadder Dewgnny Adawiut, and the p&ntifts were Provincial 
left to a regular suit. The defendant in contradiction to his for- 9 0 ™*)** m 
mar declarations bad set up h claim to an ktimrar# lease of the JffHr 
land, which he supported by the production of a sensed under the therpsrty 
signature of the Governor General; whereas that nn*ud 9 franhad a right 
only for one yeas and did not contain a. word of is* imran* 
mokurnree right* Prom the terms of that swnud aieo it wa^J™®** 0 
plain that.no other iwwaSl existed of avrofeorfere* nature ; beiideAy^ decw# 
which the defendant had AUowed t*ebt| seven year* t* elapse* 
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without any application either to the Board of Revenue or the< 
r Supreme Oovernment.C The plaint concluded by stating that the 
abovenamed Radha Madub Bunhoojea had sold his ahare of the 
property to the plaintiff Mudhoo Soodun Sandial., 

The defendant in reply stated, that Sooksagur was not very 
long ago an uninhabited and uncultivated jungle ; that in the year 
1184 B. S. Mr. Crofts and others obtained their leases, one of 
5,800 beegahs of jungle land, at a jumma of 2,801 Rs. from Rajah 
Kishen Chunder Rai; another of 3,908 beegahs of jungle, at a 
jumma of 1 ,954 Rs. and a third of the Chur of Kaleepore, at 
a fixed jumma of 75 Rs. from Seeb Chunder Rai, with the 
sanction of the Supreme Council ; and at a great expense pro- 
ceeded to cultivate and improve the land so acquired. This land 
together with two hundred beegahs, granted b\ Kishen Chunder 
Rai, on a lakhiraj lease for building houses ana making gardens, 
Sec. was sold by Mr. Crofts to the defendant and Mr Farquharson, 
for the sum of two lacks of Rs. soon after which the defen- 
dant purchased Mr. Farquharson’s share and continued to dis- 
charge the rents due from the land amounting to 4,830 Rs. 
up to4he year 1193 B. S. In the year 1174B. S. the land in 
question was attached by Government and a perwanna issued in 
favor of the defendant, by the Governor General in Council. 

The Collector of Nuddea at that time added 374 Rs to the 
jumma , and fixed it a new at 5,204 Rs. Accordingly the defen- 
dant for two years paid the jumma, increased as above, and received 
from the Collector signed receipts For the same and afterwards for 
many years paid the same to Maharajah Eesur Chunder Rai. 
The plaintiffs also buying the property at auction at first received 
without objection the fixed rent as above, though afterwards they 
unjustly proceeded against the defendant for the purpose of oust- 
ing him. The insertion of the words ijarak meeadee could not 
avail against the sunnud of the Governor General and the plain- 
tiffs had nothing to do with the estate but to receive the fixed rent 
as above. And since the former possessor of the land could claim 
nothing but that fixed rent, the plaintiffs who bought the land 
subsequently could not legally claim any rights except such as had 
been allowed to and been possessed by the former zemindar, even 
had there been no perwanna in existence. When the proclama- 
tion of sale was made, the defendant applied to 4he Board of 
Revenue and it was entirely owing to accident and inadvertence 
that he omitted in his application to mention the perwanna of the 
Governor General in Council, and the settlement made by the Col- 
lector, while he mentioned the lease for a certain term. There was 
some (ime back no Outage or Qolah at Sooksagur till Mr. Crofts 
established them there for the accomnp>dation of the ryots and ob- 
tained for them a sunnud from the Supreme Council. This Gunge 
the zemindar had nothing to do with. The defendant had afterwards 
laid out* great deal of ‘money in cultivation and in improvement 
of the said Gunge, and had received the profits arising therefrom. 
«Itt the year 1197 6. S. when the eager duties were resumed, the 
Governor General in Council, in consideration of the expense 
which had' been incurred . by the defendant ordered him a com- 
pensation o#;%489 Rs, per annum, conferring upon him for that 
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purpose, a certain lakhdraj mekal, in the Ziilah of Dace**>the M 

produce of which at compensation, had regularlybeea rioeindfdby . 

him (the defendant), up to that time* and thisipart of the plaintiffs {mSia 
claim was therefore totally groundless. Attorney^ 

The plaintiffs rejoined* -that the defendant had brought forward of Joseph . 
the perwanna of the Governor General in Council* to prove the 
jumma to be fixed and had attributed the omission of any mention 
of this perwanna to acoident and inadvertence. Admitting this to «ad ethers! 
be the case still the defendant had sufficiently proved that the 
jumma was not i&timraree when he alluded to the circumstance 
which occurred in 1194 B. 8. the raising of his jumma by the 
Collector. The defendant replied to this by fepeatAig his former 
statement. 

On the 20th May 1823, the Second and Officiating Judges of the 
Calcutta Court of Appeal passed judgment to the following effect. 

In the deed of sale executed to the plaintiff^ by the Board 
of Revenue, at the time of the purchase of the lands in ques- 
tion, by auction, there was contained a clause reserving to 
Baretto possession for the unexpired term of his lease* ana by 
an order of the Governor General in Council, the said Baretto 
was declared entitled to hold the lands till the expiration of 
the term. From copies of three leases, one signed by Rajah 
Kishen Churn Rai, and the other two by Seeb Chunder Kai, 
in favour of Mr. Crofts granting a lease, the first of Sooksagur for 
40 years, the other of Kaleekapore, &c. and the whole Chur of 
Kaleepore, for 33 years, and from other papers it appeared, that 
the defendant purchased the said leases from Mr. C rofts, as also 
two hundred beegahs of lakhiraj land (concerning which nothing 
has been alledged by the plaintiff's) to the expiration of the terms 
expressed in the respective leases.- it was clear from the wording of 
the deed of sale and from the order of Council, that the defendant 
had no.further legal interest in the land, but the plaintiffs who 
purchasing the zentindaree bought of course all the right and privi- 
leges of the former zemindar, were at liberty to take possession of 
the property. The defendant had attempted to prove the tenure to 
be istimraree by means of the Governor General's perwanna* 
dated December 30th 1787. But that p enoanna though it stated 
that if the rents of the land were paid and no oppression exercised 
over the ryots, the land might be continued to the defendant 
yearly, by subsequent annual fterwannas, yet was’expressly limited 
in its own effect to one year; nor was there any other perwanna or 
sunnud extant by which a mekuireree tenure could be established* 

The Government were not competent (especially when leases 
under the signatures of the Rajah weit extant and^uneppired) 
to grant away the lands {P any person. At the time of the 
proclamation of sale, the defendant had petitioned the Government 
to be allowed to remain on the land till the expiration of his lease, 
which was granted on the report of the Boardtof Revenue. The 
statement of the defendant, that it was by accident and inadver- 
tence that ho mention was made of the perwanna, since insisted 
upon was not to be attended to; for it was plain that the applied* 
tion was made simply* with a view to* remain on the precise* 
till the expiration of the lease, abr was it till. the 
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fur. expired and there append ao .ether way of claiming the perpetual 
Ede«d ‘ * et * 6 ^ psrwaCtfwrwas set up as evidence ef on istimrare< 

Brighton f® nurc * Again do proof of the tetimraree donate mat to be found 
Attorney of in the Collectors accounts relative to tbe land ko question, which 
Joseph the defendant had brought forward* : The order of the Governor 
General in Conncil certainly had/awarded to the defendant 8,489 
Bunhoojea, P er ******* in compensation for the myer duties and consider* 
md others.* i R g the expense he had been at on the premises.. But, when the 
lease of the^land expired, the Qung* which wee past of the 
property fell with that property into the bands of another* On 
the other hand since the Gunge was founded and improved at the 
expense of Mr. Crofts and others, and the former zemindar had 
,no claim to it neither could the plaintiffs (the present zemiurdarft) 
have any just claim to the said compensation but only to posses- 
sion of the land on which the Gunge etood. On these grounds a 
decree was givqn in favour of the phantiffs by awarding them 
possession of all the land in dispute, but not the compensation 
money included in the suit: further the defendant was ordered to 
refund to the plaintiffs the profits received from the land from the 
date of the expiration of the leases up to the date of the decree 
subtracting any sums already paid by him as rents to the 
plaintiffs, and as no right appeared in either party to compensa- 
tion on account of eager resumed, it was provided for in the decree 
that neither the plaintiffs nor defendant should be held entitled 
thereto, and that a report on the subject should be made to 
Government. Costs were made payable by the defendant. The 
defendant appealed to the Sudder Dewanny Ada whit, and, dying 
soon after, the appeal was carried on by hts attorney Edward 
Brightman. An appeal was also preferred . by the plaintiffs against 
that part of the decree which deolared them to have no title to the 
compensation for eager resumed. 

The Second Judge of the Sudder Dewanny Adawlut (€. 
Smith) thought that the following reasons existed against 
affirming the decree of the lower Court. Fire&r that the claim 
of the respondents was founded on three Pottahs, one dated 
the 28th pfdsarA 1184 B. S. at a yearly rent of 2,801 Rs. 
the second, dated 9th of Chegt 1191 B. S.at a rent of 1,954 
Rs* the: third dated some time in 1191 &. S. at a rent of 75 
,&s. The temporary nature of these Pottahe, was clear from 
the increase of' rent which took place in 1194 B. S» f and from a 
iOew> settlement dated in that year sunder the > signature of the 
; Governor General, of the authenticity of which there could be tio 
'doubt, Secondly, the settlement was made at a time when the xe- 
ttoigderee was held Mat by Government, under the 43d section of 
regulation 8, 1793» by whieh regulation. Government had full 
jpowteie with regard to making a settlement thereof, and by the 
conditions of the said settlement the grantor and grantee were 
.equally bound... Thirdly* Jthe zemindar, when he egreed to the 
t*r<p»,of Government and egainbecame posses ted of the zemin- 
'iareevCentioufd from that time np to the auction, viz. twenty four 
, muo to Mpeive without demur theaame rent of 5,204 Rs. fourthly, 

■ ■ .fih* statement of tba respond entsthat the foot wee increased' before 
3.i S* that ii before tha semindareewas attached by Go- 
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IMP* Mr* Baretto then was the compensation allowed and it never 
Edwaid • COtt ^ b*ee ^ een * n contemplation of Governmentto continue 
Bngbtman compensation yearly to any zemindar into whose hands the 
Attorney of lands might fall by the cessation of the lease.' Twelfthly , al- 
though it appeared on inspection of the deed of auction sale, dated 
CMhiaantb January 1814, that the margin contains mention of 

Bunhoojea, two leases and of a perwanna from Government, dated 21st of 
•adotheis. March 1785, directing certain merchants to pay the sayer duties 
on their goods to Mr. Charles Crofts, and although this had been 
construed by the respondents into a proof of their claim to the' 
sayer duties, yet the mistaken idea of the respondents was not 
to influence the Court to award the money in question. Mr. Baretto 
did not conduct the sale, and even if the Board of Revenue or the 
Collector had ‘mentioned in it any right especially belonging to him 
(the said Mr. Baretto) still that could not legally prejudice him ; but 
the deed of salp expressly stated, that the purchaser was the 
purchaser only of the rights of the previous defaulter, t. e. the 
zemindar. If the lease did cease and the interest of Mr. Baretto in 
the land did expire still the zemindar (t. e. the new purchasers)' 
could not claim the sayer duties ; for either the compensation would 
continue to be paid by Government to Mr. Baretto or would cease 
altogether and remain in the Company’s Treasury. 

On these grouuds the Second Judge was of opinion that the- 
decree of the lower Court should be reversed with costs, and that 
the appellant should retain possession of the lands in dispute pay* 
ing a yearly rent of 5,201 Rs. 

The case coming next before the Chief and Fourth Judges 
W. Leycester and W. Dorin, they expressed their opinion to the 
following effect on the 23d of January 1827. 

The ground taken by Baretto in appeal is in substance that the 
8unnud granted by the Governor General, in the year 1787, super- 
seded the former lease and conferred upon him a perpetual tenure 
at a fixed rate of jumma as assessed by the Collector. It is ob- 
servable that all the original Pottahs (which specify a limited term 
and nothing more) had been confirmed by Government on the 
application of the holders. It is by no means evident that the 
sunnud of the Governor General gave or meant to give any thing 
like a perpetual tenure at a fixed jumma t nor indeed does it appear,' 
even had it been intended, how the Government could assume the 
right of alienating'altogether any right appertaining to the land* 
holder. That the tenure has all along been viewed by Govern- 
ment and by Baretto, since the khas settlement ceased, as limited 
in its nature and to ce£se at the expiration of the 40 years from 
the date} of f the first of the three Pottahs, is inferrible from the 
applications of Baretto between the yeqjre 1700 and 1810, and the 
onto* passed conformably by Government in his favour. 

The only thing which oan throw a difficulty on the question, in 
the opinion of the Court, is the circumstance of the jumma having 
been raised by the Collector during the khas management in 1194, 
from 4,839 Re. {the sum specified it^ the Pottahs) to 5,204 Re. 
and havingimen allowed to remain at that rate afterwards by the 
ztonindur; and when the khas management Bad ceased ; yet as it is 
elear that a limited lease was still Jooked to uninterruptedly (and 
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the precaution taken by Baretto for the event of an auction^ sale JWk 
evince it), there does not exist any preeuiyptive evidence ofc an 
agreement or understanding between the parties that the tenure or Brigham* 
the rent should be perpetuated and be co-existent with the zemin* Attorney ef 
daree or that the tenure ever changed its character from a limited Joseph , 
lease to a permanent one or to a talook or any other species of 
tenure of more permanent interest. There is nothing in the plea 
of ignorance or error on the part of Baretto. Of what was he igno* and others^ 
rant? That he had acquired a title as against the zemindar? 

It does not appear that under the perwanna he acquired such title. 

And immediately the kkas management ceased, the zemindar 
might, if he chose, have turned out Baretto, if the latter pretended 
to be any thing more than farmer, and declined holding as such. 

And afterwards again, if the farmer, presuming on the alteration 
of rent (which seems to have gone on subsilentio of both parties) 
had openly setup as a mokarrereedar , the zemindqr would probably 
have resisted any such claim. But as Baretto all along admitted 
he was a farmer for a specified term, the Zemindar cannot be 
presumed to have viewed him as any thing else. And the zemin- 
dar too, under any other view, might with equal justice plead 
error on his own part, and assert his never having contemplated 
that these lands shouM be field for ever at a rate of rent not equal 
to a third of their produce. 

. The small increase of rent, which forms the only point resembling 
a difficulty may be referred to mutual acquiescence. Considering 
the profits which must have arisen from the farm of this estate, 
it was of no consequence at all as to amount Whether or not 
it might be reclaimed as erroneously paid, it is not necessary now 
to give an opinion. 

The main omission of Baretto seems to have been a neglect to 
stipulate in time with the zemindar (who, some years before the 
lease was out, might probably have agreed to it) for continuance 
as a tenant at the ordinary Tates of the pergunna. 

On the whole, as Baretto, if he acquired any thing beyond the 
farm, must have acquired it either by grant from Government, or 
by agreement express or implied of the zemindar ; and as it appears 
be did neither ; the decree on this part of the question should be 
affirmed. 

Under this view of the case the Judges aforesaid affirmed so 
much of the decree of the Court below as related to possession of 
the lands and so much of it as dismissed the claim to compensation, 
but no more. V ' « 

With respect to the appeal preferred relative to the compensation 
for sa^er on account of the SooksaguftGunge, the ^bovpnatned 
Judges expressed themselves to the following effect. “ The plain*, 
tiffs (the present zemindars) are clearly not •entitled to safer. 

The Gunge may be considered as a tree planted by the farmer 
(Crofts) and nourished by his care and industry and not: by any 
act of the zemindar who lias no title to compensation, but- may 
make what he can of the ground rents. The point before* She: 

Provincial Courthowever was simply whether or no the ;ptfriiktiffi»i, 
were entitled to eompeblation and they had no .right to 
* The appeal was therefore dismieet<Lwitfccosts* . v»ifr 
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*»«♦ , SHEIKH BU&KJKfi Ail and SHEOPER&H A E>, AppdlanU* 

“* SHEIKH KHQDJfc BUKftH^KADIR BUK8H, SHEIKH 
t ALI RUKSH, and MUSSUMMAUT JLHRIRUN; 

- MUSSUMMAUT BEGHUN^and M4JffSfU*MAIJT 

BQOLUN, Respondents.*' 


J n *«£ for THIS suit was instituted by Mussummaut Faseeha, the mother 
dSeatw" of respondents, on the 1 3 th of April 18 IE, in the Patna City 
alienated by Court, againit Gumbheer Singh, (father of Shea Pershad) and 
the manager Sheikh Rurkttt Ali, Persbad, Ramdiai, Seetaram, and Bhowanee 
as rent free, Per shad, to recover possession of about 13S beegahs and id 
Company's biswahs of land* situated in mouxa Imadpoor Sarandee, a nixamut 
accession to v M*g* in the pergunaa of Phoolwaree. The suit was laid at 
the Dew* 600 Re* three times the ; annual produce. It was set forth in 
anny, held the plaint, that Moohntnimid Wulee, the father of the plaintiff, 
rafea'reift- dsatb, left Mussupraaut Saliha (his widow) and the plain- 

ts tore." tiff (his daughter), heirs of one«half of hie Milkeeutoz hereditary' 
sumption of estate, and the whole of the mokurreree utimraree (or perpetual 
rent free tenure with, a fixed -rent) meuxa of Imadpoor Sarandee, a nixamut 
tenures do village acquired by himself. The mother of the plaintiff, in con* 
appy * sequence of being a recluse or Purda nisheen , in 1172, F. S* 
appointed Sheikh Zein-ool Abideen, and after him, in the year 
1 181 F. S., Syud Wulee Aulum, to manage the property, and this 
perm paid to the then existing Government the revenue .of the 
mouza, and to the mother of the plaintiff the profits, after deduct- 
ing his own expenses. The said Syud died in 1201 F. S. and 
after that Mussummaut Joohin, his daughter, and Gholam Kadir 


Buksb, her husband, ceased to pay the profits of the mouxa. 
Accordingly the mother of the plaintiff brought an action against 
them in the City Court of Patna, claiming one-half of the heredi- 
tary estate, and the mokurreree mouxa above alluded to, and, 
although the defendants averred in reply to this claim, that the 
stmiedar seidthesfcid mouxa to Sheikh Zein-ool Abideen and that 1 


the latter sold it to Radhakaunt and Radhakaunt to Syud Wulee 
Aulum, from whom thby derived, yet, as they could not substan- 
tiate this plea, a decree was passed in favour of the plaintiff, 
which was confirmed ia the Provincial Court, on appeal made by 
the defendants. “The plaint went oh ‘further to ssteythat the 
plaintiff, after the death of her mother in the month of €he$t; 
1220 F. S. obtained possession' of one-h&lf of the hereditary 
estate, and the Ikokwfatre* uiimraree mourn, as*dfccre*d by the 
two^Coprtt r btrt that the defendtott* Were still in powmston of the; 
laod-now? claimed, and would itot^gjve up> to the plaintiff, 
whfreforr this pretest acttarbad been brought -*atthw stage -of? 
t lmfyl E e iodmgo the" plaintiff died, ahd Sheikh Rhode Bctksh, 
Shdkb^Kftdir Ruksh, end Sheikh Ali Bukshyher sonsywnd Mus- 
suxxxifiMt #heirun, Beehtrrt, and Boehm, her d au g h t ers became* 
'her legal hairs and tepeMentatim The defendants* (except 
Bhowanee Pkrtbadwhedid^iot atttxid) mwlutmned in answer that* 
so *trf ttst suit/ 

ffi al^lirawg a idis it^^^ ^ tow rf ’ byihk ewten* efr hmhntiani for 





the. bearing ef suite .w) f(iffoe»awtedfoettheJandi»dieptrt* H® 
was enompt foam. Q vmmnt toH***, eadihrt-ehivwli eie s fo f .r^fy *: 
divided into three shares, two of which belonged to Hw nt mo tt 
ChiaotlMO, (ho mother oMnkeer Chiwd, atjdone to Qwhbhser uut sBmoT^ 
Singh tht M defendant, -hewf boon treosfortad to thorn, for • gWhjd , + i: 
considerate# hy^ejrotooi Abidgen. Huesummaet Qtmashowgsve ??**? ? 
oloaw in perpetuity ofhwrtwo *h*r»o, (nwoth» year BW, to the jST m* 
first defendant at a fined jumma of 50 Rs. pur annum, and the dir Wiftk, 
first defondentagaw, gwfod Ibe thf*a ahwaa. ftosa mif.4. snAefon* 
to Sheikh Bunks*; Ali the other dofcodaut at, efiasdennuni jmw wo , 

of 150 Rs.— Sbeikb Budeut Att (th* defajdant* continued) has 
still pastessiou.of the seme., and pay* the wnw tb-the foaifie*^ 
fondant, and the latter pay»»at of it 50 He. yearly to Mussuan* 
mast Pawn the granddaughter <?f Qeof'hpo. (deceased), for hey* 
two shares. These statement# may he Browd bjt reference to 
three decrees of the ZiUab Court bearing date* the <1 9th. of. 

January 1808, 89th of dune 1809, Sfith of Noyeteber Ifll5„ nedt 
other documents. The other defend*uts,.Bftfsbad Romdial end 
Seetaram have as connexion with tbs land ip dispute. , 

The cause came, to a hearing on the J8th pf May 1820 , before, • 
the Judge .of the £t*y Poprt,who recorded hie judgment Ao thp^ 
following effect. “ Siucesit is evident, from the defendam’s.,etatep*. 
moots, that the land an d‘»P9t 8 i» Mtuatpd V'thiu the boundariee 
of the mouza of Imadpaor Sarandee, and it is dear, that the* 
said mouta is the miikeeut or hereditary estate of the plaintiff; 
as the defendants have brought forward no tunnnd or otberdocu- , 
meut to prove the exemption of any part of it from the payment - 
of revenue, and tbs rules- of regulation 19, 1793, do not. reoog- 
niae the validity of such rent free tenures, the decrees of Court 
presented by the defendants, which are brought forward to prove .. - 
their poseessiou of the laud in dispute, cannot .in any way sub- 
stantiate their right to the hereditary: estates end seany such >. 
alienation foam the rept roil would be illegal, the Court am of; 
opinion, that the plaintiffs, to whom the said meusa belongs* , 
and with whose ancestors -tha settlement of the; whole of-tbe^ 
lands was made, areclaariyeptitledto obtain judgfP e fti-” Adecrep • 
was therefore. passed in favour pf the plain tiff eqjadging him fh« < 
possession of 139 betgeh*. 18 hiswahs of land, situated within 
the bouodaiiet of the mouia. bf Imadpoor Sarandee, as claimed 


by her-ryUfendipfo to pay oust*. • , . . , . v •- ,! 

The defendant* being di*»«Mfed Mfm* 
the Pfjovipciai Coert-TrQnmbl#f SiMJPPf of thedelpodantejdted 
in this wt#r wd* wad, Shoo M **»§ 

legal (war. wd tppwasmtnttv*. ‘Ab« mppffflWiti. thftfgfeim|lmfef a#i - 
dulysstved upon them, did nokftmnd *f 4 *b* «w*ff J»fcbra»ghf&rr 
fortdfoe Jftcirtn* Judge ttfAe P*pvm»*i..^np« > op.the 8fp<rf. 
jus* a*», whan* appearing, tp him, that* tbe« 3 »,w wwad- 
forthcoming in the caw end u $he*J**dg«$ t|iog pppj. WlfMMSi 
AbtdeeawneeAer the Compes^McewioB.tfttfe? fbmm ateffm, 
he ponldfoMn pc pwwMfr ff hmt pfo IwMifofmfc 
decree of *ha&U*b Cent** 




‘IN THfc 'Sirtt&ER » DBWANNT ADA#ltfT. 


H10 

tntr. a petition for a special appeal to the Coart of $udder*DeWanfiy 

. — r- Adawlut, which wsnf admitted for the reason* set forth * in the pro* 

Sheikh Ceedings, dated ^the 16th of June, M of July 1623, and 26th of 
December, of the same year. The case cam* on before the Chief 
SpSi 0 ! and Fourth* Judges bf the Sudder DeWanuy Adawlut (W. Leycester 
Sheikh' * an d W. Doritf), ‘Sad on the 6th of February 1827* they passed 
Khod* judgment to the following effect. M The chief objections of the 
appellants are first— that this was not a suit for resumption of Und 
and others but ^ or P°^ sm ^ on » an ^, secondly, that the defendants having been 
* * very long possessed of the lands, the action is barred by lapse of 

time under regulation 3, 1793, and regulation 8, 1806. 

But if a man while in charge of lands on the part of another, 
fraudulently alien part of them, arid pretend that they are refct 
free, the sort to recover them becomes a question of meum and 
tuiim, not of resumption on non- resumption, — and if the lands now 
* claimed form «a part of the nizamut lands, which they are pre- 
sumed to do, they should have passed to the claimant under the 
decree of the Patna City Court, dated in 1808. The claim for 
possession is good and not barred by time and the decree of the 
Courts below Should be left untouched — and it should be remarked 
that these are not lands alienated by^a grant valid or invalid, as no 
grant at all is alledged.” m 

The decrees of the Courts below were accordingly affirmed with 
costs. 


18*7. -MUSSUMMAUT KHANUM JAN (on her own account and on 

7 behalf of her minor sou Moohvmmud Hoosxin Khah), Appellant, 

Fsb, 13th. versus’ 

MUSSUMMAUT JAN BEEBEE and SHEIKH KUMMOO 
and RUHUM ALI Sons and BUSEERUN, WUJKEHUN and 
M1SRUN; Daughters of MUSSUMMAUT MONEEFAH, 
deceased, Respondents. 

According THIS suit vfas instituted by Jan Beebee and Mussummaut 
to the Moo- M^tneefah, as Pauper* in the Patna Provincial Court, on the 30th 
lawjna April 1814, against Fytkhan and Kadirbuksh Khan, for pos- 
gift of par* sbsitkm of one* half of mouza Kynee and thirty-Ctt* other villages 
Sble pm* ' in pprgijrnVia Bai, Arc* Zill&bs Sarun and Sircar ' Chumparun, 
perty totwe ij^yiug* their action At Re. 19/626 annual produce; and to recover 
** ttrt stHn of Rt. 68,069, befog estimated a* a moiety of the mesne 
essential pwflfs derived therefrom from 181 Tto 1220 F. S. inclusive— total 
prior to His jS 8.8*77. 1 * 

^"”3^ ' ThC pint* set forth that Mussummaut Nooreo, died in the end 

df 129&F. S<r possessed of theabdte villages and 'of houses, jewels, 
founded oft* iwl x ofh6f^tso&al prtmer tjr, teavingher two daughters (the plain- 
an inva* *■ gift) eodmfo ton FlAhSP^erheits; ind that a* the defendants 
Mdeeddt thwr helphtttusfts and wedttsion and had 
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•eiaed: the whole estateofih* plaintiffs, they postponing AeiMaim 
to a part oC the personal property , now- mrn^m hy^nw ©ntrtlad, to 
recover two-fourths of the whole of the landed estate which 
belonged to their mother, , , , 

The defendant* in reply denied the piaintifie cjaimaod stated, Rewtosis- 
that Mueaummaut Nooroobad intbe year 12U.A. H.(cer respond* £«****£ 
ing with 1207 F. S.) voluntarily made a gift of all the homes, 
jewels, and furniture, lie, in her possession equally to her eon (4be *&<**<» 
defendant Fyzkhan)and her gcaposjon, (the ^defendant K*dir Buksh nulled 
Khan) had executed a Tumleeknama or deed of gift to them ▼oidclatiji 
authenticated by the signature of the Register of &Ueh Sdcua, 
the seal of the pergunne Coxae and the attentions ^of the plain- pre fexred 
tiffs and other respectable persons, bad divided and put^ them at any sub- 
respectively in possession of the said property during her own life wqy^t 
time, and duly continued, in the Collector of Sarun's office, their 
names which she had already in 1206 F. S. registered in the place mitation./ 
of Imambuksh, her eldest son ; at the same time instructing them , 
to pay to each of the plaintiffs the sum of Rs* 1000 each. 7he 
plaintiffs accordingly on receiving the above sums execnted a deed, 
dated the 17th of Rubee-OQ’Sanee 1208 F. & (17th September 
1800), authenticated by ihe^signature of the Register, the seal ;of 
the Cazee and the attestation of witnesses, acknowledging the 
receipt of Rs. 1000 each, god the validity of the Tandteknam a and 
foregoing all further claims. As it was clear from the deed 
executed by the plaintiffs that they had no claim, the assignment 
by the proprietor of the property, while alive, clearly removed the 
possibility of her having left any estate on her death and conse- 
quently the claim preferred by the plaintiffs under the idea that 
the deceased had left an estate and that they were legally entitled 
to a portion of it was unfounded and illusory. In consequence, 
moreover, of the lapse of twelve years the present suit was inad- 
missible under the provisions of section 3, regulation 2, 1805*— and 
as theqplaintiffs had admitted the right of the defendant Fyxkhan 
to a moiety of the villages in dispute and he was only in possession 
of such moiety, the present sail must have been preferred against 
.him solely from vexatious motives. 

The case being brought before the First Judge* of the Provincial 
Court, on the 13th of January 1819* the following question was 
propounded for the opinion of Moobummud Jumai Ali, the Case# 

.of the Court. • 

. Mussummaut Noproo execute* a deed of gift of all her real and 
■ personal property in favoUc^f Fvehhan and Kadirbiikxh Khan, and 
.erapowerathemto-divide it-r-aed ^division accordingly takes place, 
two or three months after, betweei*Fy*khtrvAii4 Kaiibekeh Khan. 

Is such division legal? or ;i| it essential to the yalidityof the .deed 
of gift that the; division: should have tak*»> place simultaneously 
with the transfer? - • 

The following opinion was submitted in reply on the 18th of#be 
same mouth* . Acting to It w, divisible property must either be 
. divided atthe time wbfef a gjit thereof* inmade to.two person^or 
tho donor must* immediately after f be gift, has. been nsedo^an^ 

, before the property hat been, actually, jiido over, divide and^pre- 
sent it to the donees,* order that tbfcotyeefcon of ix^esiof^ija^ 
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W. be avoided Mfl foil afldfbtototrie&ltfbWeifcWi Whteh W tftbft* 
tial to the validity Wfftffift.* them*. 

jtanitKl**- * ent t « n »actiofi w ifcvsfid, inffirtU&tto %jt' the tfWh’todjtefty W%e 
Dum Jan, divided between Fyskhan and 1 KadirtJnkttf WlaW.’ Wo bv thrtU 
s.Mnwnm- Won the after the e jWciitiAn oftht de# 5f gift With 'th« r t)ternii*<ioh 
of the doW » MirtsftWWWt Ntttfrobi ‘V* mite* W Valid it wafc 
othriw’ essentia! that the delivery And the divttidn s&bJM hate been 
simtiltaifieouBt * '* * - 

The law officer ef toe ZiMeh ©owt 'Vt Hhafetrtftfl, hatting been 
v cowsoMed kb to thiev(tae»ti<J»i, BStahtaitted tfcaHhh'^tbdsedirtg was 
valid and that the aWthority for trrakiWg the UiVitJidUgftittedby the 
widow was afifficier\t to legalise the gift,* although such dUieteh 
took place two or three huShtfiS after the WaMftf attd Wad tsartied 
into effect by the doAecs. ..... 

Subsequently, in conformity to the order Contained in the C«UH% 
proceedings of. the 16th July 1819* Movlovee Abbas Ail the 
'Mwflee of the Court submitted the following Jhtitot in reply to 
the above interrogatories on the 2d of August 18t9. 

The Undefined gift of divisible property it illegal, and, after h 
gift ’of this general nature, if the doner personally divide and 
make oyerthe property, and the donee, coifte into possession thereof, 
respectively, such a transaction is eleatlv fiOauthOrised. 

Authorities.— Hidayn Wifi other Wtdks “poteessioti Completes 
gift and mtretbe definite." "• ' : 

“If the donor divides and delivers over the given property to the 
donees, such transfer is legal.” “ It therefore follows that posses- 
sion of undivided property dtfBS not constitute the donee proprietor 
thereof.” ... 

Commentary-on the Buhri Rafik. 

■ Again— “ If a person give half a house to another, but does not 
deliver it over into hie possession r and subsequently give him the 
other half, making over the whole dwelling to him— tfitoh gift Is 
legal. > J » 

Again— “If a person give half a house to another and make 
over possession to him-— and subsequently give him 'the other 
half— both acts are void.” It is 'the refore cleat that possession Of 
an indefinite i shAre nullifies a gift; for the' disputes arising from 
indefinite gift and possession are interminable, extend beyond -the 
gift itself, and- are the means of invalidating it. It would appear 
from the interrogatories of the Court that Muaeumitiant Nooroo 
mads an - indefinite gift of hfcr property to Fyskhan and Kadir- 
buksb Khan* and granted tbeM permission to divide it, that the 
donees were seized >of the satd'propertyindefinHely«>wad after two 
. or .three wiOnths divided it WWUetv thetorteivte.' 8itoh gift and 
eeiata being indefinite and- tending tosdiiptftes is invalid and as 
the aaiboritiw. adduced Srimve'db 4vot OdtnH that permission grant- 
ed by the donor to the donees to divide dm property is sufficient to 
.-kgutwetai indefinite . gift amd as ths kind df gift to which the 
•question «f the Court refamAr certainly included under the head 
of4adefii|ite*gifft which arethttebf •dsdaredillegai, it csmnot 
. Jfastlp bs WMBtwwi ihttthe gift h'legei, w, by this unauthorised 
•maioni^Mtein wotfid be deprive* uf ffidr iteftta WhMf arebe 
«»s«sly4efioudbytheiaws. ... - n 
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bottom!* *f April' im.ftafolfoWhif de eet fo ae #& • ** ! * **- 

eately pw pO Uttde d * ahdtm dlotiMfoa^ ftafoTAI* wk 
and AbbMAtitdfto/MaoffoeGOutt:- •v.'-r. «-o -r c;> 3S ws& 

The plain tifft, MestBttttUtft Iso Besbed mi MWneefth* during nmwF 
the lift time of their m ot he r, otacwie e deed fe fot*uf of two 
other heirs, rseon Wring theit right of Ihberitoec* to their anofoet** 

•property. They each received one thousand Rs< from the person p *” 
in whose favour they executed the deed-, and for a period of 
•nearly twelve 'years after their mother's death, they advanced no 
claim but ultimately toed fee their legal shares of the property 
left by. their mother. An ailsdged deed of gift by the mother to 
the persons io whese fovcor the rentmcintion t was tfitde is proved 
on investigation to be void. Under these fcirtutnstartres, will' the 
deed Of renunciation executed by tile women be any bat to their 
present claim ? V 

The following wm the reply ef dfoefouw Judiaj Air. 

If, on exeminatioe, the original deed Of gift executed 'by 
Mu-ssummaut Nooroo in favour of the defendants and adeded to 
in the deed of renunciation proves void, the latter. 'must likewise 
be considered null and void ; inasmuch as the renunciation of tits 
claim to a daughter's -shore ^originated in the deed of gift- therein 
alluded to. 1 Under there cireatbstances therefore the met of dun 
Beebes and Muesummaot MunCefah having, -during their mother’s 
life time, executed a deed of renunciation-, and-, for nearly twelve 
years after-her death, failed -to assert their claims, can ia no way 
nullify their title to the portion allowed them by the law. 

The following reply wBs submitted. by Mooftee Abbas Ali. 

“ Renunciation implies the yielding up a right already rested, 
or the ceasing or desisting from prosecuting a claim maintainable 
against another-. It ia evident that, during the lift time of the 
mother, the daughters have no right Of inheritance sod - their 
claim on that account ie *not maintainable against any person 
during her life time. It follows therefore that this renuliciation 
during the mother’* life time oT the daughter's abates it nail- and 
void, it beiag'ia paint of foot giving op that which bad no exis- 
tence. Such act oatoftot consequently invalidate the right of 
inheritance supervenient on- the mother-e death- for be any bar to 
their claim of the eetate left by her. The omission to advance 
a claim for nearly HwelVO 1 years is no legal -bar to thwuNtaate ad- 
mission of such claim. * 

Mussummaut Muneefah»epe of foe plaintiffs, wwsuceeeded on 
•her death by her eotis Shaikh fSiioitnoo and 8heikb -Ruham Ali 
•end ber daughters, Buseerutt Wujechun aod*MiSfun. - 

Muesuasmant Khanum dab on her own behhlf atari ,e» {recount 
of her minor won MoohtlttU|*d Hoo«ein>Khan, becOme the' repre- 
sentative of foe-defendant Kadit Buksh Khan do fats demise. 

-On the 5ih of December 1821, the First Jrfdgeof the Provincial 
€ourt observed, that theoxecutlon of the deetf of gift in fortwr 
of the defendant/ by Muteommant dfoomo add of tindMdmf 
renuBclatiowby M nt sawm mO Mveeefth -and Jan JBeebee. aetteil 
os thrirreueipt* for Its. 1000 -each, ' bad betto -pvovsdrbetf^tlfat 
it appeared fleam fotf answwsof -timbCbeve «ttd Bf#)g8fil c >nf 
•the Court, tbattherined ofgfo,.ha»ingbeeb4adeflnite v**t ftw ti M , 



iBir. the permission granted byMussammaut Noorpoto the defendants 
Musium- Fy«ktaui#*od iUdir*Bukfb Khan tp .divide the properly being 
maut Kha- insufficient to legalize it— and that* the deed of gift and the re* 
num Jin, nunciation of bis right by an heir previous , to the death of the 
v. Maim, person from whom he inherits beipg void, thedeed of renunciation 
Be^tenxA fronted byhluMummaut Muneefah and Jan Beebee were likewise 
others. invalid. 

With, respect to the.mesne profits* however* of the. village in 
dispute the Judge observed that the< amount of* them had not been 
exactly proved. He therefore passed a decree ordering the estate 
of the late Mussummaut Nooroo to be divided into four parts a \ d 
the plaintiffs <o be put in possession and registered as proprietors 
of one moiety of the villages in dispute and directing that m the 
event of the defendants having, subsequent to the institution of 
the present suit, mortgaged or conditionally sold any of the above 
villages and yielded up possession, the plaiutiffs should receive one* 
half of the monies advanced on such mortgage or conditional sale — 
the Court would not entertain the plaintiffs claim to Rs. 50,050, as 
the mesne profits of the village from Till to 1220 F. S., but they 
were declared to be at liberty, after having obtained possession of 
the villages claimed, to sue the defendants denovo foi the amount. 
As the defendants had not stated the r amo»nt of the profits of the 
above lands, they were made liable for all costs. 

Mussummaut Khanum Jan appealed to the Court of Sadder 
Dewanny Adawlut, on her own account and on behalf of her 
minor son Moohtimmud Hosein Khan for Rs 12,479, three times 
the malgoozaree of the villages in dispute. - With the exception of 
Ruhm Ali who had died, all the other respondents appeared to 
answer the appeal. 

The case originally came before the Chief and Fourth Judges 
(W. Leicester and W. Dorin), on the 15th, 22d, 23d, and 27th of 
January 1827, when all the papers having been read, it was con- 
sidered expedient, before passing any final judgment, to lay 
before the law officers of this Court with the exception of Mooftee 
Abbas Ali who was formerly Mooftee of the Court of Appeal, the 
deed of gift and renunciation, together with the interrogatories 
propounded to and the B replies submitted by the Casee and Mooftee 
of the Provincial Court, relative thereto for their opinion, whether 
or not the above replies were consonant to the provisions of the 
Moohummudan few. 

The law officers of the Sudder Dewannv Adawlut having declared 
in favour of the accuracy of the opinions delivered in the Provincial 
Court, the case was . again, brought before , the same Judges,, on the 
13th of February, who qpnsidered it unnecessary to propound any 
fur that questions to tbeir t law officers^* being of opinion that the 
villages in dispute were the; estate left by Mussummaut Nooroo 
; and >ihat sbe was always in possession thereof, a fact which, the 
.Court conceived, would be still more favourable to the claim and 
against the case of the appellant. Moreover the respondents in 
'< their reply to the grounds of appfaUiiU persisted that they never 
An . reality received the sum of Rs»JOOO, specified in the deed^and 
itbe Coprt considered that the receipt ottfce money bad not been 
v sefisfiu^eiiiy proved, e venallowiog the execution of the instrument. 
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On ttt» grdftttd the Cotlrt resisted «<:laim‘p#»fiW#4 byttt**^ 4MK 
pedant that these two -sufot of 1000 Ret each, «hCuld4>e»w f u * d uA 'r vzjg ff t 
by the respondents. Whether’ ‘the women* recetred these' w««m gfesgSwegff 
to defray the expense* of tbeir support was anothcrqweetkin ehieh *ygWK 
the Court did not think’ proper tt> go into, there being »t«H an open 
ac count between -the- parlies under the dectww of- Ute ProVineinl ugt jiT; 
Court. Bssbs«,and 

' A’ decree was accordingly passed' affirming Cm decision ” 0 f the otke ™* 
Provincial Court and dismissiog the appeai'wnh costs. 


KULIAN CHOWDHREE, Appellant* 1Mr> 

vertut . . * L * 

RAJA 1KBAL ALI, Respondent. Feb. 19 . 

THIS suit was originally brought hy Gunga Ram Clwwdbiee, Held that, 
informd pauperis , against Baja Kadir Ali, in the Zillab Court of 8mce t h ® 
Bhaugutpore, on the 24th of June 1814, to recover the sum of JJjSnaent, 
1,300 Rs. being the amount of Chowdhraee , Sfokuddimee and & claim for 
Ghukladaree dues from the pergunna of Jehangeerabad from the Mohuldimee, 
beginning of the year 1218, till 1221 F. S, Ch c£ddt 9 

r lhe plaint set forth, that the proprietary or zemindaree right tp 
the said pergunna belonged to Fuzl Ali, Annd Chund, Balik Ram will not lie 
and Buneeedhur zemindars; that on the death of Batik Ram and against any 
Bunseedhur, he (the plaintiff) inherited their shares and obtained semindar. 
the Chowdhraee and Mohuddimee duea and other zemindaree 
rights ; that the total amount of the dues on, the said pergunna 
from the beginning of the year 1218 till 1221 F. S. was 2,6jRO Rs. 
and after deducting the sum of 1 ,300 Rs. as the, share of Aound 
Chund aod the others, the remainder wlycb i*4he sum claimed, 
was due to the plaintiff ; that these dues were paid to the plaintiff 
till the year 1217 F. S* by the defendant, (the zemindar of. the 
tnehals of Khurugporeh with whom a settlement for the said per- 
gunna had been concluded,'but that since the year .1218 F. 8. the 
payment of those dues ha|j>eeu; discon tinued. 

RajaKadir Ali alledgeain defence, that, the pergunna of Jehan- 
geerabad, beside all the mehAl$ of Khur^gpore wasibis hereditary 
zemindaree; that his ancestors were ppssessed of, it, In Virtue of 
grants by former Governments; that on the dfatb of his grandfa- 
ther and father, those grants were confirmed in bis person in the 
year 1 188, by the Governor General in Council# and that from Utat 
time till the. present* both before the decennial settlement a»d*(ter 
its conclusion* the management of thesaid estate had been imp* 
ducted by him* And that as he could mot collect the reyeipeof 
all the mehale himself, Vieras bis ancestor* did before)* appointed 
Gtewdhrmm id 
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tarn seesawed in M mMu. wn»k 4 fit th^md «f tpfiwynHvsnah* 
^ M hfetboqgbi property fist Um*B#bRaw.Hk 

Z^mom wm npfciatad by hint andwm*inndtnhi*se*vic* 

rS^ *# *W' laatf* ata*»wwmaf tush fete a* he thought fit tq 
mM» alteai that on them dsntb other person# went appointed to tbair 
often, who m slpmsentiolhe receiploftbe fined duss; that tha 
plaintiff is neithsr tbs hair of Balifc Ran nor of Bonsoedhur, nor 
oan the oflweof a servant ha claimed as banditary. ThepomosA- 
tot of parguitM Iadthonpon. another *fi*W of tha sama oefafer 
considered themselves, similarly to tbs plaintiff, invested with, 
proprietary right, and thereupon instituted a suit to recover the 
Chowdhrdoe, mokuddimte and other proprietary dads, when, on a 
production of the grant of the Supreme Council, and the other 
evidence brought forward by tha defendant, their suit was dis- 
missed. Besides, if the plaintiff had any proprietary right to the > 
pergunna of Jehangeerabad, he would have objected to the con- 
firmation of the grant to the defendant at the time of its being 
made ; and bad Batik Ram and Bunaeedhur been the proprietors 
of the land, they would have sued as proprietors, in the former 
boundary dispute and when they did not receive the Mokuddimee 
dues from Omrao Singh, they would' have instituted a suit 
against him as farmer of the said pelgunsto, instead of leaving 
this task to him (the defendant) and lastly, if the defendant was 
not the proprietor, the Collector would not have paid him the 
amount of the purchase money of 6,000 beegahs bought by him 
for invalid sepoys. 

On the death of the said Ounga Ram, his brother Kulian 
carried on this suit. The claim was dismissed by the Judge of 
the Zillah Court, on the 7th of July 1818, on the following 
grounds. In both the tunnudt produced by the defendant, the 
whole of the mehalt of Khuragpore and the pergunna of Jehan- 
geerabad are entered as bis asmindarse. Agreeably to those 
autuntdt the defendant ie in poeseeaion of tha mekah as ssmindar, 
in tbs same manner as bis ancestors were before him and both 
before Jtad since the perpetual settlement has regularly continued 
to pay the revenue due to Government. In the mthaU of tho 
defendant's semindareejt ie customary for him to appoint Chow- 
dkreei and Mohuddmt for tha purpose of superintending the 
cultivation of the land as bis gommthtai and they receive wages 
from him for theif services every year according to the pleasure 
of thf defendant, and this ie evident from the deerees eahibited 
by the defendant. Aa to the deerees exhibited by the plaintiff they 
■eemto be hi effect emlMar to the one concerning the Mokuddimee 
right of Lukhuapore. Of this the Court has no doubt, and if 
thero wasa doubt it eouiAnot operate (p defeat the other evidence 
of the defendant. If tbeplefintiff was, in bit own right, the senrindar 
of the pergunna he would have brought 'forward eome grants or' 
title deeds worthy of being attended to, and would, certainly, whan 
ah# grants were eoadrmed-in the name of tho defendant, have 
* protested; ageintt them. The deed of side of the -lead for invalid. 
soldijtttfSMneigBad by the defendant, and Sdmn brought to the 


fiptSHtigned by the defendant, and when brought to the 
CtdteV»M M»dsr hmtfignaUre was oppravdi of, and the amount 
ptridr*e.kim> .utitlraMWIt WtaPt fesm dfe-dsotee produced by tho 



-tIASssw * m 9 w * x^WwWWIlff^jEft^NKrTnKCHpEI dsP8nWB 


llefmdmBUt^ de<?iatowife hmfeta«*44 iUMtMf 

It® brou^t mgwott Omjaow faratiyrfotftliei rkxNtitj&i ^ 


the year ISII* ^ 

in the boundary deputes inthe* peighbou rbood, 4t that' place JKSN#& 
from time immemeriakbaeD peidf by: the defendant wadtefe s a rfe . 



from time immemeriakbaeD peidf by: the defendant wftdhftt* p a ste . 
been demanded from the plain titf. -i Bunseedhur and thedibeft* 
received the pay for,; their,; service* so* long* as ibey^weref; the 
gomashtas ofthe aewmdacofthe pergoana; betCany person* 
appointed by .the defendant <*0 that situation* receives similar com- 
pensation and the plaintiff lias no exclusive* claim to* it . v ^ ***• u 
Kulian Ghowdhree: appealed against thb'd^ciaiotf to tbePro-* 
vincial Court* at Moorsheaabad, and Raja KadtrAli havings died iir 
.the interval, the auit.waa defended • by rhw son Rsjalkbal 1 Ali.! 
The case came before.the First Judge of that Court, on the 20th' of 
July 1822, and- he. recorded his< opinion to the folio wing purport.* 

“ Although »it is: ordered in the decision of the date Fuel Ali, 
Anund Ghund, . Balik Ram and Bunseedhur plaintiff, vends Raja 
Kadir Ali. defendants dated the 29th of April; 1794, that Raja 
Kadir Ali should give the, zemindaree dues of ipergunha Jehan- 
geerabad as . former l vtto.BaHlt Ram^ and the restj yet it nev.erthe^ 
less is . very plain, frame the said decision, that the claim of the 
plaintiff to have the settlement of the said fbrgunmr made* with* 
himself was- dismissed and) thaMhe settlement was eon’cfoded with 
Raja Kadir Ali, in the year U 88 F. 8. The order for the payment 
of the dues to Bunseedhur and the rest was issued merely on the' 
ground that the ancestors^ of Bunseedhur himself, and the rett 
had received the dues op to the year 1 199 F. S., and up to that 
time no one had been recognized as zemindar. It did not appear 
that Bunseedhur and the rest had any claim but that of service or - 
that they were entitled to receiveth* dues on any other ground 
than that of compensation - for service or wages. In the case of » 
Rung Lai appellant and R&manath, respondent, and other 'eases 
between Maliks and Chowdhrees and Mokuddims t in the Zillahbf 
Bhaugulpore, appealed to this Court, it has been determined that 
on a settlement being concluded with the Mediks, the title 
of the Mokuddms and Chowdhrees to receive* dues ceases. The 
claims of these individuals rested on the same grounds as theses 
brought forward in the present suit. They may be said to have* * 
been dispossessed by Government from the management of the 
property. The case Rung*jbal| versus Ramafchth was appealed to 
the Sudder Dewanny Adawl^, and* the decision of this Court was 
affirmed, thereby showing- that the order of fofmer Judges for dis- * 
continuing, payment of vhowdkree dms Was held tew 9 figjit by * 
the superior Gout tf' 'Hie decision of the ZUiah Court was therefore «• 
affirmed and the eosts charged to the appellants# # '* ‘ ' £ 

On this th* appellants died 9 a petition for tfee^dmisiion of a v 
special- appaaHe the Sadder Dewansy AdawM^wkfch, undtoi^lm- '* 
circumstances of d|6 v case, was admitted.* «The r ease came^fo* 
hearing before' the Chief and JFourth Judges vfW* v ieyeestSf?hi#tf 
W., Doris), andon the IStfcirf February- mi/ titty 
opinionin the following lrat« * * * W ev de&ttte’ee* ’ np 
reversing the deeisionvO^ths Couft ofvAppeetjvfcr the »u*i*#4hc%## 
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fftfr. id this case, to recover possession r of die pergunnd in virtue til 
jTT“ . proprietary right, hut to recover certain dues called Mokyddiirh^ 
Cbowdhne, Chowdhrate and C MtUadaree; and a suit of this description will 
u Raja . * not lie against any -zemindar since! the conclusion efthe perpetual 
IkbuAli settlement And although the appellant brings forward by way 
of proof, the decision of the Judge of Bhaugulpore, of the 29th of 
April 1794, iu the case of Fuzl Ali, and others, venus Raja Kadir 
Alii that cannot benefit his claim ; since Gunga Ram the original 
plaintiff in this was not one of the plaintiffs in that case, and the 
decree , passed inthat case was certainly' erroneous if the purport of 
it was other than to. compensate the plaintiffs for past service ; and 
admitting thlt tha^ decision, whether right or wrong, should be 
maintained, still the order therein contained, would not apply to 
any but the plaintiffs in that case and cannot at present benefit 
any one but them so as to authorize a continuation of the payment 
of the same dues to other parties. Besides, in the aforementioned 
case, decided by the Judge of Bhaugulpore, the suit instituted by 
the plaintiffs wan to recover possession of a zemindaree and to 
have the settlement concluded with the plaintiffs. After dis* 
missing the suit an order was recorded that the plaintiffs should 
receive Mohuddimee .dues which involved a decree of something 
which formed no part » of the subject* of the suit.” Under these 
circumstances and with reference to the decree of this Court* dated 
the 20th of February 1826, the decrees of the inferior Courts were 
affirmed with costs. 
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RAJA G1R0BUR NARAIN, BABOO HffRBU NS. NAftAlW 
BABOO OOOWONT NARAINj ApptUtiiti^ ivi »• 



RAJACHUTR SINGH, Respondeat *;ti rs 

THIS salt was instituted by the respondeat who - broughtan in the cam 
action against the Collector of Tirhoot* RajaGirdhur N*ratUtj«ed ofaniilagal 
Bhugwut Nerain, in the Provincial Conrt of Pattia^on, . the 2M of JJJJJJJJJ 1 
May 1820, to recover possession ofthe mouza* Kurhhia and w whic ^ 
Chuheree boozoorg , pergunna Puchoo, in ^illah ffirhoot M'ho hadbee 
suit was laid at 68,000 Rs. being eighteen timestbe* annual prod** conferred 
of the lands claimed. The plaint set forth that the abovemeatkmad J “ 
wt ouzas were conferred by the grant of Aliverdi Khan > upon Nona* <L ure 
der Singh, the uncle of the Maharaja' Madhoo $iogh, father of ontheaur 
the plaintiff, for himself and his descendants from the year 1 181* cestor^fthe 
F. S. The Maharaja enjoyed the property during his Ufa. time 
and at his death it devolved on Maharaja Per tab Singh,; the company’* 
uncle of the plaintiff. From, the year 1175 to 1202; F. £«* ;tbe accenionr 
sum of 2,600 Rs. in cash, was paid according to the settlement .of to t the 
Gopal Singh, the Naib-wf the Nuwab Moozuffer Juugth* Jageerdar 
of the estate, annually to Maharaja Pertab .Singh and at his death by the 
to Maharaja Madhoo Singh in lieu of the nan&ar deriveable 'from Court of 
the produce. In the year 1203 F. S., after the attachment of the Sudder 
estate of the abovemention ed Nuwab, the stipend was discontinued 
and the mouzat Kurhhia and Chicheree were given over, to the plain- tbat the . 
tiff’s father’s possession as nankar and the mouza of Jynuggur (at the claimant 
request of his father) to Ranee Pudraawutee, the wife of Maharaja waaeutided 
Nurinder Singh, according to the order of the Governor General JggjT* 
in Council and the Board of Revenue. The order for making over ment slia]re 
the mouzas to his father, was dated 1st February 1796, but the of the vents 
stipend was paid in money until the year 1 206% F. S., from the but to the 
Treasury of the Collector. In the year 1207 F. S., a second order 
arrived to deliver possession of the mouzas a* nankar and to dis- of the lands, 
continue the money payment; agreeably to which an umuftlustuk, without 
or order for possession, was issued from tht Collector’s office in reference to 
favour of his father, and from the time of his death, the plaintiff 
had been in possession of the nankar of those mouzas , as might be fo^omso. 
proved by reference to the records of the Collectors office for the everorigi- 
years 1 198-9, &c. A copy of the proceeding* of the Collector of nally ves- 
Tirhoot, dated thelOth ofAugjus' 1808, would show that agreeably to the 
the order of the Board of Revenue, dated # March 9th 1 804, a g^ een 
petition preferred by Girdhus Naraio concerning these saipe tqouzas unlimited: 
was rejected and yet the Collector made {settlement for them with although at 
the said Girdhur Narain, in the year 1815. The plaintiff remonstra* * 

ted against this arrangement, 6ut w ithout effect, the settlement of the 
mouzas with the defendants having been sanctioned and confirm- been made 
ed by the Board of Revenue. In fine, since the said mouzas had inlieuofit,, 
been in the possession of the plaintiff and bb ancestors for sixty-five 
years before the accession or the Company to the Dewanny, and 
after that possession wa t confirmed by the Governor General in gnutee* 
Council and the Board of Revenue, he founded his claim on the 2d 
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i str. section of regulation 19, 1793, which prescribes that those land* 
Ra - Gir t which may have beenrgranted before August 1765, shall not be 
dhurNmin resumed. 

and others. The Collector’s reply wae to the following effect. The claim of 
v. lUji the plaintiff is founded on the provisions of section 2, regulation 
Chutr Sing. ] 9 # 1 793, but the rules in question do not apply to the case for the 
following reasons. The villages . claimed together with other 
villages were granted to Nurinder Singh, deceased, in virtue of his 
zemindaree rights, by former authorities, and agreeably to sections 
37 and 38, regulation 8, 1793, the lands are resumable. Besides in 
the year 1780, the Patna Council decided that the sunnud was not 
hereditary. Agreeably 4o this decision all the lands contained in 
Nurinder Singh’s sunnud were resumed excepting mouza Jyquggur, 
which was also resumed after the death of that individual’s widow. 
The order of Government to give up possession of the villages sued 
for, which was issued withdut due knowledge of the state of the 
case, is not sufficient to establish the claim of the plaintiff. 

Raja Girdhur Narain and Baboo Bhagwut Narain, replied by 
denying the authenticity of the alledged grant, which they main- 
tained would have been before produced by the plaintiff or his 
ancestors had it existed. And admittipg that it did exist in the 
name of Nurinder Singh, they further maitflhined that it could not 
avail the plaintiff, as neither he nor his ancestors could be ranked 
among the furzundan or lineal descendants of the grantee, as was 
evident from the petition of the widow of Raja Nurinder Singh, 
which had been filed in the Court ; and as the villages claimed 
were, on the death of Nurinder Singh, resumed by the proprietor 
of the estate and after that by the Collector, the plea of the plain- 
tiff’s family having been in possession of the property claimed 
without interruption must be held to be groundless and futile. 
The lands in question were liable to resumption under section 2, 
regulation 19, 1793, and also, by sections 37 and 38, regulation 8, 
1793, it was beyond the competency of a Court of Judicature 
to pass a decree exempting the lands from assessment. The Col- 
lector Mr. Chamberlayne, in conformity to the provisions of the 
above sections, having settled the mouzas Kurhhia and Jynuggur, 
upon the defendant Girdhur Narain and that of Chicheree on the 
defendant Bhagwut Narain, with the concurrence of the Board of 
Revenue, issued an order for possession in their favour. Under 
these circumstances the defendants maintained that the claim of 
the plaintiff to the nankar in question could not hold good. 

J On the 19th of November 1824, the Second Judge of the Patna 
Court of Appeal gave it as his opinion, that as, from the evidence 
adduced* it, was clear that A he mouzas sued for had' been the nankar 
of the plaintiffs ancestors 4 and of the* plaintiff before the Com- 
pany’s accession to'the Dewanny andljad been held without inter- 
ruptidn, rent free, and without interference from the ruling 
authorities, the resumption of it was palpably contrary to the 
.provisions of section 2, regulation 19, 1793; and he considered 
the objections of the Collector to the* claim urged by the plaintiff* 
to be wholly unworthy of attention ; on the grounds, therefore, 
that the nanfar had been conferred beforfe the accession of the 
Company to ilia Dewanny, that it had been held by the grantee and 
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lii» Tieir*, without the interference of any one ; that it had not been 
proved to have been not hereditary, and tht^ the nntokat hed been ' 

paid according to the order of the Governor General in Cbiufdl ajSrtfitriiffi 
and Board of Revenue/ he decreed that the ptoitftiff should be add otbert; 
restored to the nankar of the said mouzas to hold them 4s rent^JUja* 
free, and that the Government should defray ail cOats of suit. ‘‘ '* 'Cro*™* 

Raja Girdhur Narain, and, on the death of Bhagwut Narain, 

Htirbuns Narain, and Oodwunt Narain, his sons, appealed to the 
Court of Sudder Dewanny Adawlut. The respondent appeared to 
answer the appeal; but the Collector declined having any con- 
nexion with the further proceedings. Oh the 25th of November 
1826, the case came to a hearing before the Second Judge * (C. 

Smithy whose judgment was to the following effect. “ Although the 
Collector has declined having any thing to do with the appeal on 
the part of Government, it is evident that that circumstance ought 
not to prejudice the rights of the other appellants. The original 
tunnud alledged to have been executed in the year 1101 F. S., is 
not forthcoming, and, on the other documents exhibited by the 
respondent there is not much reliance to be placed. These profess 
to be dated before the year 1203, that is before the resumption of 
the estate of the NUwab Moozuffer Jung. This much is evident 
from the existing documents, that the claim of the respondent, 
as founded on regulation 19, 1793, is futile; for that regulation 
has no reference to nankar villages. 

But if by section 38, regulation 8, 1793, they were indeed exempt 
from assessment, these mouzas cannot be considered as any thing 
but nankar and malikana , and are by section 37, regulation 8, 
liable to resumption like the other nankar villages of the same 
zemindaree, which were resumed and subjected to the payment of 
Government Revenue; and a settlement of them should have been 
made with the proprietors. It is clear that the appellants are 
proprietors of the mouzas and that the respondent has no proprie- 
tary right in them. It also appears, that neither the respondent 
nor his ancestors have been in possession of the mouzas from time 
immemorial. On the contrary they were out of possession of them 
for many years after the attachment of the Jageer.” 

Under these circumstances the SeconB Judge recorded his 
opinion that a decree should be passed reversing that of the Court 7 
of Patna and the costs of both Courts be charged to the respon- 
dents ; and that Girdhur Narain should be put in possession of 
mouza Kurhhia and Hurbho* flarain and Oodwunt Narain, sons 
of Bhagwut Narain, decea^Sl. it mouza Chjcheree boozoorg r, ac- 
cording to the settlement which was mad^ with them as zemindars 
in 1816, and approved by the Board in 1817, and* that .the 
respondent, who it appeared had been pul in possession by order * 
of the Court below, should account for mesne profits, leaving the 
appellants to pay the revenue of Government which had been due 
in the interval. 1 

The case next (fame to a hearing before the Third Judge (C. IV 
Sealy), on the 19th December 1826, who gave it ’as his opinion 
that the evidence adduced by the respondent had satisfactorily 
established his claim an* that the decree of th6' Second Judge of 
the Court of fatna was just and proper and should 6e v Affirmed. 
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1B9T. The whole of the papers in the case together with theopinionlbf 
Baja Gir- • ® ec0l,< * and Third Judges were next made over to the Fifth 

dhurNartiia JuJ? 6 A. Ross, whose opinion was to the following effect. “It 
and othen/ appears that the grant of the mouzas Chicheree boozoorg and 
’ Kurhhia, the villages sued for, was issued before the 12th of 
mitrSing, August 1765, in the name of Raja Nurinder Singh, and that it 
contained the words “ mat furzundan” “ including descendants” 
and likewise that the said Raja had possession previous to that 
date; that afterwards the said villages having been ■ included in 
the Jageer of the Nuwab Moozuffer Jung, he- collected the rents 
of them himself and paid the grantee the sum of 2,50(1 Rs. an* 
nually ; and Aiat thq said sum was received after the death of 
Nurinder Singh ; first, by Pertab Singh, and, after his death by 
Madhoo Singh, the nephews of Nurinder Singh, from the said 
J&geerdar till tho time of the resumption of his Jageer. At the 
resumption of the Jageer, by order of the Governor General in 
Council, dated 10th July 1795, the mouzas were delivered back to 
the possession of Madhoo Singh ; and Madhoo Singh, and, after 
his death, Chutr Singh, his son, the respondent, were in possession 
until the year 1815, when, by order of the Board of Commissioners, 
for Behar and Benares, dated the 14^h of November 1815, the 
mouzas were resumed by Government and Wk settlement of them 
was made with Raja Girdhur Narain and Bhagwut Narain formerly 
zemindars of the said villages, which settlement was afterwards 
confirmed by the Governor General in Council. By sections 37 
and 38, regulation 8, 1793, the villages sued for, do not 
appear liable to resumption. Those sections apply to lands 
which had been given instead of malikana to the proprietor of the 
estate, in which the said lands are situated and not to lands held 
rent free, by a person who has not the proprietary right in the. 
zemindaree, in which such lands are situated, and it is not pre- 
tended that the respondent has such proprietary right or that it 
was not with th6 appellants ancestors. The grant to Nurinder 
Singh, was, though rent free, not nankar , which would be in lien 
Of malikana , to the proprietor of the estate. It remains to be de- 
termined whether, in spite of the order for giving up possession* 
issued by Government, in 1795, after the resumption of the Jageer 
of Nuwab Moozuffer Jung, the resumption of the villages by the 
Board of Revenue was legal or otherwise. In the opinion . of the 
Fifth Judge, the Board were not competent to resume under such 
circumstances—and it only remained, in his judgment, neces- 
sary to enquire into the extent * of the interest, to which the 
respondent was legally entitled and whether it should be held 
to be of an unqualified 6r limited nature. But as, previously 
to the order for delivering possession of the mouza to Madhoo 
Siogh, it had been publicly notified to the zemindars that they 
should be restored to the management of their lands, upon 
their agreeing to the assessment which had been or might be 
• required of them, it must be held to have been the intention of 
Governmebt to< confer on Madhoo «Singh, that only which the 
Government had a right to confer, namely, the rent deriveable 
from the fends, not any thing else to whidu the Government had 
reKntffushed'att claim. In aid of this view of the case, the fifth . 
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Judge cited the iprovietoae of section 17, regulation 7* UW2,rby 
which the Collectors are authorized u •.eoi^edis % settlement of 
lakhiraj » lands,*, with the .proprietor on hAalf nf iKa Inhhirnidtir 
and to greet to eachof the said proprietomPoUahs, defining the end eifcw* 
•conditions on, which they ace to hold their land subordinate to 1; • 

thp lakhirqjdar. Under these circumstance* the fifth' dodge thought 
that a decree should be passed to the following* purport * that with 
aspect to tbe possession of the villages sued for,a dense .sho w Id 
be. passed in favour of the appellants, and*, with regard to the 
receipt of the rente due .to the Government, in favour of the 
respondent; and that the appellants, intcenformity to the order of 
the Collector, should be placed in possession andAhould pay the 
Government dues which had been granted to Raja Chute Singh 
(the respondent), to him, and that the costs of suit should be 
paid by the parties respectively/' The case came to a final hearing 
before the Chief and Fourth Judges W. Leycestyr and W.; Doric, 
who concurred in opinion with the Third Judge as to the propriety 
pf affirming the judgment of the Court below. Their judgment 
was delivered in the. following terms* .< 

° It is true, that the fact of Government having relinquished their 
own appeal against the decree of the lower Court, which adjudges 
possession of the mewzas in question, to the claimants as being 
lakhiraj, apd not liable to resumption by. Government, should not 
be allowed to prejudice the party claiming as zemindajs, tuppo* 
sing ,their case to be otherwise a maintainable one. 

But though the Government have withdrawn their claim to 
revenue from these lands, and therefore we have, not immediately 
to decide on that point; yet the claim to resume would not have 
been tenable, in our opinion, inasmuch as we have no doubt of 
the fact of the grant having been made previously to the Dew»- 
anny by the cheif authority of the day ; nor do we doubt from 
the terms in which the onginal grant was made, and was con- 
firmed, that it. was meant to be otherwise than a grant descendible 
to heirs. The grant, with the term naador, and the confirmation, 
with the term nankar lakhiraj , generally, for approved conduct of 
the grantee, who is alluded to, as a sudder zemindar of the $ircat 
or district, with special provision for descendants succeeding, to 
it, does away all doubt as to its having been more .than a tempo*- 
rary grant. Under this view, we of course consider .the resump- 
tion by the revenue authorities in 1-815, as*wrong; and their 
settlement of the two movaas with the defendants, as zemindars, 
in the usual courfffepf A lA&srg}. lands, open to this objection, 
namely, that these zemindars, assuming tHem to be such* never 
before had possession in the Company's time, and, but for this 
error of the revenue authorities, would not have had it to this 
day. They were deprived of possession, if entitled to it, by an 
act of the ruling power *of the day; who chop* to give these 
villages into the hands of the ancestor of the plaintiff, as rent 
free, to him and his descendants. 

As to the theory of takhirgj tenures, it certainly might be urged 
that the holder, siricto jure, holds only the Go vehement, propor- 
tion qf rent ; and nftst probably, where , a Idkkirqj tepare *is 
granted, in .the present day,this might be the mapner^nd fqrm 
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I8«r. of it. But the fact as to the great majority of lakhiraj tenures,- 
RajaGir- specially *those which date ‘ from before the Company’s time/ 
dhurNarain appears to be otherwiw ; namely, that the Government share of 
and others, revenue has never been defined or settled at all by the Govern- 
ed? Sin* ™ ent » k ut tokkitajdart have been left to make their own * 
u r Sing, aw |. collect their own dues, the lands generally having 

been made over to their possession/ And it must be observed that* 
the objections taken in this case in appeal, are in substance'/ that/ 
in point of fact, there is no legal lakhiraj right or tenure at 1 all 
with the claimants ; who urge, in reply, that the appellants, have,’ 
under the circumstances, no right at all to possession, which they' 
never obtained till v^ry lately under a settlement concluded with 
them through error. Neither party therefore takes any middle 
course, and viewing the resumption as erroneous, we do not deem' 
ourselves at liberty to adjudge possession to remain with the de- 
fendants, in consequence of the chance which gave it them, they 
paying to the plaintiffs the sum now fixed as revenue on the part 
of Government, and retaining the surplus profits; because, by the 
usual course of such grants, we do not find the interests of 
lakhirajdars to be thus limited; and, from the year 1203, when 
the Jageer of Moozuffer Jung ceased, tlje mouzas in question, were 
held by the lakhirajdar without any restriwion, or interference,' 
till the year 1815, (1222 F. S.) when the erroneous resumption 
took place, by virtue of an order of Government granted on his 
application; and though, during the period of the Jageer from 
1 175 to 1203, he, seems to have received a money payment (2,500, 
per annum), in lieu, yet it is not apparent whether this was not by 
his own assent ; and the perivanna of the superintendent of the 
office of rent free sunnuds , dated 1193, shews that the right to 
the mouzas was then still maintained, and that they were regis- 
tered as inadm lakhiraj . From the year 1161, (when the grant 
first took effect) to 1175, the lakhirajdar apparently held the 
lands, by order from the ruling power, without the interference of 
any third party; and when the possession was restored by Go- 
vernment, after the Jageer ceased, it was restored to Madhoo 
Singh, the descendant of the grantee, on the same terms as for- : 
merly, vis, without restriction or interference, and notwithstanding 
two applications on the part of the defendants to have a settle- 
ment as zemindars. 

. Under these circumstances we can only place things as they 
were before the resumption of 1815; ana we therefore join the 
Third Judge in affirming the decree of the Cf»rt below/’ 
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MR. D’SOUZA t • tan: 

again# I z 7 „ 

LIEUT. WROUOHTON. Feb - m ' 

, ? 

• 

THIS case was originally decided by the Register of ZiUah Held tbVt 
Gotukhpore, on the 3d of October 1825, but a doubt having been the prorl- 
entertained as to the correctness of his proceedings a reference 
was made by him through the Judge to the Court of Sudder i} am ° nt ar " 
Dewanny Adawlut,.in the following terms*. come into * 

“Mr. D'Souza brought a suit against Lieut. Wroughton for operation 
40 Rs. the price of some goods purchased by the flatter, and * r °® 
obtained a decree, on the 3d of Oetober 1825— at that time no on w hlc? 
copy of 'the new mutiny act had been received in this Court — and the regula- 
the regulation of November 1825, enacted to meet its provisions, having 
was not in existence. But the act must have bpen some time I* 1 j^^o* 
in force, since the commanding officer at this station received his legated# 
copy, in May 1824. As by the provisions of this act, (section 57). 

Lieut. Wroughton, as an officer of the army, appears to be 
amenable to the jurisdiction of the Court of Requests, in all actions 
for debt in which the amount in dispute may not exceed 400 Rs* 
and to no other, the decree* of this Court seems to me to be 
invalid.— Yet it can scarcely be said to be illegal, since it was 
passed previously to the enactment of the corresponding regulation 
of this Government, by which alone we are bound in our official 
capacity. Under these circumstances, I request, that you will have 
the goodness to procure for me from the Sudder Dewanny Adawlut, 
either permission to review my judgment, or such other instruc- 
tions as the Court may think fit to favour me with." 

To this reference the Court replied that regulation 20, 1825, 
which has reference to the Act of Parliament passed in the fourth 
year of the reign of His present Majesty King George the Fourth, 
not having been promulgated until after the datcr on which the 
Register had passed his decree in the above cause, he must be 
held to have been competent to exercise jurisdiction therein, and 
consequently that such prior decree must be considered, to all 
intents and purposes, as good and valid a* if the regulation of 
posterior date and the Act of Parliament, which it promulgated 
had never been passed. It appeared therefore to the Court to be 
unnecessary to authorize a review or to issue any special instruc- 
tions relative to the case in question. 


y6l. iv. 


n h 
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•cosharer- 
ship in the 
milkeeut 
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ring title. 


• DEODUTT RAI and others, Appellants, 

• versus 

OODWUNT RAI and others, Respondents. 

THIS case was originally instituted in the Zillah Court of 
Behar, by Oodye Kurn Rai, the father of Nurput Rai, and the 
other respondents, against Lala Rai, father of the appellants and 
others, for possession of an eight anna share of a mokurteree mouza , 
named Lodepore Bhudsema pergunna Sumai. The annual pro- 
duce was estimated at 505 Rs. The plaint was to the following 
purport. “ Y\ mokurteree lease of the mouza was granted by the 
Collector, in the year 1196 F. S. in the name of Hur Narain Rai, 
by the advice and concurrence of his brothers Dad Mungul Rai, 
Kir pa and Dola, ancestors of the plaintiffs, for an annual jumma 
of 125 Rs. Hi y* Narain Rai made our ancestors coparceners in the 
proportion of an aha share and the remaining 7 A share was 
held jointly by the said Hur Narain Rai and Dyal Rai. Our 
ancestors and ourselves have been possessed of the said share 
from that time till the present and during the life time of the said 
Hur Naram used to pay the revenue through him and since his 
death through Lala Rai and the other defendants his sons and 
heirs. The said Hur Narain Rai, in order to prevent disputes exe- 
cuted a deed of partnership, on the 2d of Phalyoon 1206 F. S. # 
with the specification of the proportions of the rent which each 
was to pay, and on his death Lala Rai and the other defendants, 
in Cheyt 1211 F. S., conformably with the one executed by their 
father, executed a second deed, which at present is in our pos- 
session. The defendants although they obtained from us the 
amount of fees for registering our names as proprietors, caused 
their own only to be entered. 

Choa Rai, Torn) Rai, Gopal Rai, Tota Rai and Oomed Rai, defen- 
dants, in their*defence, denied the execution of the two deeds allud- 
ed t6 in the plaint alledging them to be forged, and stating that, 
in the year 1196 F.S., Hur Narain Rai, their ancestor, obtained 
from Mr. Law the mokurteree lease of the meuza without any one 
participating in the same, and that he made Dyal Rai alone a part- 
ner in the proportion of a four ana share from the time of receiving 
the said mokurreree and continued sole proprietor of the remaining 
twelve ana sh&te as long as he lived ; that after his death, they, the 
defendants, obtained an order from the Collector, in the year 1214 
F. S., for possession, in virtue of which they are in possession and 
punctually pay the revenue due from the mouza , and that the ances- 
tors of t)ie plaintiffs afid the plaintiffs were merely cultivators and 
never had any proprietary right. * 

On the deathtof Lala Rai, One of the defendants, Deodutt Rai 
and Birja Rai, his sons, put in a separate defence, similar to the 
one above stated, and after the death of Oodye Kurn Rai, one 
of the plaintiffs, his sons carried on the suit. 

The Officiating Judge of the Zillah recorded his opinion 
against the claim observing that it rested upon the authenticity of 
^the deeds of partnership, one dated ift Bhadoon 1206 F. 8., the 
o&er in Ckiyt 121 1 F. 8., and that upon an attentive consideration 
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of them, (hey did not seem worthy of credit, it appearing/rom the 
plaintiffs statement that their ancestors 'andfthemselves had been 
hi possession of the share sued for without interruption from 1 196 
till 1220 F. S., and' that no deed was executed in the year 11*96 
F. S , at the time of the mokurreree grant in the name* of Hur 
Narain Rai to them. Why, therefore, after their having been in 
possession for so many years, should Hur Narain Rai execute a 
deed of copartnership, in 1206 F. S. ? and if the deed executed by 
Hur Naram was in existence, what necessity was there for Laia 
Rai, his son, to execute another 7 . In the first deed erasures are 
.perceptible in two or three places and in those p^ces the ink 
plainly appears to be fresher than in the rest* of the deed. The 
seal ofthe.Caxeeis not attached, nor is this circumstance ^coun- 
ted for either in the plaint or rejoinder, and although Bhoop Rai, 
one of the plaintiffs, on being interrogated in Court with respect to 
the seal not being affixed, alledged in answer th&t it was op ac- 
count of the great fee demanded by the Cazee , there is no reliance 
to be placed on this assertion, as it is not probable that the Cazee 
would first write out the deed and afterwards refuse to affix his 
seal. Besides, the signature of Hur Narain to the said document 
does not correspond wjjji his signatures to the receipts exhibited 
by the plaintiffs. Under these circumstances no reliance is to be 
placed upon the validity of the first deed of partnership and as the 
first deed is presumed to be forged no reliance can be placed on 
the second. Under these circumstances the case was dismissed 
and the costs charged to the plaintiffs. 

The plaintiffs not being satisfied with this decision appealed to 
the Provincial Court of Patna The Third Judge of that Court, 
coinciding in the opinion recorded by the First Judge, on the 14th 
of March 1822, and considering the circumstances contained in 
the deed of partnership and the possession of the share sued for, 
by the ancestors of the plaintiffs and themselves* to be proved, 
reversed the order of the Zillah Court and ordered that the names 
of the appellants should be entered in the Collector's books for the 
share sued for, that they should be put in possession of the same, 
and that the costs should be charged to the Respondents. 

The present appellants not being satisfied with this decree, filed 
a petition for the admission of a special appeal in the Court of Sudder 
Dewanny Adawlut and Mr. C. Smith (Second Judge), recorded 
his opinion that the case ppght to be further investigated on the 
ground, that the presumption^ the forgery of the deeds of 
partnership exhibited by the plaintiffs, alluded to in the decision 
of the Zillah Court, was not satisfactorilyyefuted in the Court of 
Appeal, and that the name of none of (he plaintiffs bad been 
entered in the Collector’s office under the alledgpd deed of part- 
nership. Under these circumstances the appeal was admitted on 
the 31st of January 1824. 

The case was subsequently brought before the Chief and Fourth 
Judges (W. Dorin and W. Leycester), who, on the 2 # 7th of Febru- 
ary 1827, recorded their judgment to the following effect. “ The 
claim depending on the froof of the deeds of partnership we think 
them not sufficiently proved and that die oral evidence of itself it 
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1827. not to be relied on sufficiently. The mouzas contained in the 'five 
jy u pergunnas for, whic^ mokurreree Pottahs were granted by. Mr* 
R«ri and Law no one (according to the doctrine contained in precedente of 
Others, v. this Court) can claim but th i mokurrereedar dr grantee and hie 
Oodwuat assignees. ' A claim founded on cosharership in milkeeut originally 
Rai and w jJ| no t h 0 |d good." 

otters* Under these circumstances, a final decree was passed reversing 
that of the Court of Appeal and affirming that of the Zillah Court* 
The costs of all three Courts were made payable by the respondents* 


1827 . 


RADHANATH CHATOORJEA, Appellant, 
versus 


torn* fill*. jjEEL KOMUL PAUL CHOWDREE and others, Respondents. 

* In /* u H,r ? THIS action was instituted in the Zillah Court of Nuddea, on 
tsintonST" ^e ^ Se P tem ^ er 1812, by Ram Komar Chatoorjea, father of 
03 rent free, the appellant, against Bykaunth Nath PadChowdree and Cashe- 
a sunnud nat Paul Chowdree, the former defendants, to obtain possession 
of the ze- 0 f jQl beegahs of lakhiraj birmootur land, situated in the mouza 
produced * S Salburia, in pergunna Tajpore. The suit was laid at 550 Rs. 

dated in the decennial produce of the same. The plaint set forth, that the 
B. S. birmootur lands now claimed were the ancestral property of the 
to^c a 10 * at, d had been in his possession for a long time, and that 

renewed * n consequence of the former title deeds having been burnt, the' 
one in con- father of the plaintiff procured a new sunnud , dated the 28th of 
sequence of Cheyt 1 196. B. S., from Maharaja lshur Chunder Rai under his 
true don of 8 ^ nature * The plaintiff registered the quantity of land now 
tbeformer claimed, in the* Collector’s office, in the year 1202 B. S., in con- 
title deeds; form ity to the sunnud and has always had possession of the 
but there property, the zemindar making no opposition thereto ; but the 
p® oof defendants having purchased the said mouza from the Maharaja 
of the** at a private sale, dispossessed the plaintiff of the property and 
claim it claimed it as their own? The delay in preferring the suit, the plaintiff 
waa held to stated, arose in consequence of his having been abroad forsome time, 
stole and* 8 " ^h e defendants averred in reply that in 1210 B. S. they pur- 
dismissed chased the proprietary right of the mouza in question, agree* 
accordingly, ably to the lotbundee papers in the Collector’s office, and that 
there was no birmootur land in the mouza ; that the allegation of 
the plaintiff relative to Us having been in possession of a former 
sunnud whs false, and tljat if, according to his own statement, he 
had been in possession of the landS for along time, he would 
unquestionably, have caused them toibe registered in the Collec- 
. tor’s office, specifying their extent in the year 1194 B. S. ; that 
since an order had teen passed by Government that no zemindar 
should grant rent free tenures to any person, several grants of the 
above description had beeq produced ; under such circumstances 
it could not be wondered ;et, if the father* of the plaintiff, in the 
year I1S6 R* S., fraudulently obtained a grant of this kind unde* 
an impression that no enquiry was to be made at the Collectors 
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office, at the time of registry, which wu not attempted* until the I8*fc 

. year 1202B. S. ; that neither the father of* the plaintiff nor the — « 

plaintiff himself ever had possession of the land claimed, and that Radtawth/ 
the ryots who cultivated' paid their rents to the gomashta or agent Chitooijsai 
of the.estate from the time of the former zemindar, and lastly, that . , 

the claim was inadmissible according to the provisions of clause 1, p AU l Chow* 
section 3, regulation 19, 1793. dree tod 

This cause came to a hearing on the 8th of September 1814, before others, 
the Assistant Ziilah Judge, who observed in passing judgment that 
a renewed sunnud was not admissible, agreeably to the 19th regu- 
lation of 1793, and although the plaintiff* had said, that he registered 
a statement of the lands in question, in the year 12102 B. S. yet, 
when tl\e papers were demanded, he could not produce them, nor 
afford any trace by which they might be discovered ; and that, 
therefore, the plaintiff’s claim was wholly untenable. He accord- 
ingly passed a decree in favour of the defendants; dismissing the 
plaintiffs suit with costs. 

An appeal was preferred from this decision to the Provincial Court 
of Calcutta, and the claim was laid at 909 fts. being eighteen times 
the annual produce of the land claimed. The decision of the 
Court below was affirmed, hpwever, by the Third and Officiating 
Judges, who observed "(hat although the appellant had produced a 
grant, purporting to be a renewed one for the land claimed signed 
by Maharaja lshur Chunder Rai, yet he was unable to file a copy 
of the statement of the said lands from the Collector’s office ; that 
regulation 19, 1793, required all holders of rent free lands to 
register the particulars of the same in the Collector’s office, and 
that although the plaintiff had pleaded that he registered the 
particulars of the land in question, in the year 1202 B. 8. in the Col- 
lector’s office, yet that he could not produce the date, -or number 
of such registry ; that without ascertaining one of these points it 
was impossible to find the particulars in the Collector’s office ; 
and that without the production of the papers, containing a state- 
ment of the lands now claimed, judgment could not be passed 
in favour of the claim. 

The appellants Subsequently petitioned the Court of Appeal to 
review their judgment on the ground that they had searched the 
Collector's office, for a record of their claim and that they had 
traced it; but that the leaf containing it had beeji surreptitiously 
abstracted by the mokafiz dvfter who had been removed from his 
situation inconsequence. In corroboration of this- assertion they 
produced a report by the Collector ; but tl$ petition for review 
was rejected by the Third Judge. At this stage of the procee- 
dings the plaintiff died, and his son Raohanath Chatcorjea, the 
present appellant, being dis&tisfied with* this decision, presented 
a petition for a special appeal to the Court of Judder Dewanny * 
Adawlut, which was admitted on the grounds contained in the 
Court’s proceeding, dated the 17th of May, namely, a letter wjrittea 
by the Collector to the Board of Revenue in which he stated, that 
the record keepers of his office*, could not find the statement of the 
land in question, in consequence of a leaf being torn out of the 
registry books, and the fefusal of the Provincial Court to admit a 
review of judgment, notwithstanding they were aware of the irra? 
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1827. gularity which had occurred in the Collector’* office. At this stage 

7 of the (ftoceeding Bvkaunth Nath Pal Chowdree, having died, 

Chatooijea’ B0D Komul Val Chowdree, .and at the death of Kashe- 
v . Neel nath Pal Chowdree, his son Bungseedhur Pal, Chowdree, on his 

Komnl i own behalf, and Gunga Narain Pande and Chunder Munee 

dree and Dasee, as the guardians of lsher Chunder Pal Chowdree, and 
others. Jychunder Pal Chowdree, the minor, sons of Kashenath, deceased, 
became Che respondents. The Court of Sudder Dewanny Adaw- 
lut(W. Leycester and W. Dorin Chief and Fourth Judges,) after a 
careful perusal of all the papers connected with the cause, were of 
opinion, as follows. “ The land now claimed cannot be admitted 
to be a lakftiraj tenure, agreeably to the regulations; the pre- 
sumption being that, if ever there was any sunnud , it was the 
sunnud of 1196, and no other. For fifteen years before that pe- 
riod the plaintiff, though he alledged a grant of 1,172, admits the 
lands were deserted and had become not traceable. There can 
be no doubt that the lands, if ever granted, could not be legally 
lakhiraj. If Government resumed beyond 101 beegahs, granted 
before December 1790, ( Aghun 1197), the grantee would still be 
“ malik malgoozar .” But in this case the adverse party alledges, 
that, though a grant may have been., fraudulently obtained, yet 
there never was any real posession. There fa no evidence to posses- 
sion within twelve years of the suit, and, allowing the fact of 
a registry in the Collector’s office, it is by no means decisive tlia.t 
there was possession at the time. The father of the plaintiff was 
mootusuddee in the Collector’s office and not resident in the mouza. 
There is no proof that the adverse party ousted the plaintiff on 
their purchase of the talook in 1213. B. S.” 

A decree was therefore finally passed for the above reasons, 
affirming the decisions of the Courts below and dismissing tho 
appeal with costs. 
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MOOHUMMUD ALl KHAN, CHEDOQ KHAN and 
MOOHUMMUD NOOR KHAN# Appellants, 
verm* 

MOOHUMMUD ASHKUF KHAN and MUSSUMMAUT 
BUSREE, Respondents, 

THE respondents instituted this suit on the 29th of May 1820, The hein 
in the Bareilly Court of Appeal, to recover possession of twenty- being a 
one out of sixty-four portions of two lakkirai mouzas , named widow, a. 
Dhunkolee and Dhugla, and of a house and two gardens in 
Dulsingar, all within the pergunna of Piilibheet. /The suit was A nd three 
laid at 9,975 Rs. exclusive of mesne profits, for which the plain- sons of a 
tiffs st&ted it to be their intention to sue separately. The plaint deceased 
•set forth that the plaintiffs were the son and daughter of one 
Imamoodeen, the deceased pioprietor of the ajjove mentioned will accv- 
estate. At his death, which occurred on the 13th of August 1802, ding teethe 
he left two sons, namely, Moohurnmud Hoosein and Moohummud Moohum- 
Ashruf, and four daughters, namely, Kheirun, Busree, Busheerun J" in- , 
andHuIeema, and a widow named Mussummaut Begum. Hoosein, heritanct? 
who is since de'ad and who was the father of the defendants, be made 
being grown up at the* time *their father died, took upon himself™ 10192 
the management of the entire property, the plaintiff Ashruf being the 
then a minor and only nine years of age. The names of Hoosein widow will 
and Ashruf were registered as joint proprietors in the Collector’s take 24 , the 
books. In the year 1613, suspecting fraud on the part of Hoo- 90n 42 » . 
sein, the plaintiffs together with Begum and Busheerun sued for fiaii K i?terB° 
their shares. The other daughters, Kheirun and Huleema, sided 21 , and 
with Hoosein, who did not deny the justice of the plaintiffs claim each of the 
and the matter was referred to the arbitration of Mullik Moohum- B™ nd80ni 
mud Ali and Moohummud Baree. These arbitrators decided that 1 * 
one-half of Ihe property belonged of right to the plaintiffs and the 
other half to the defendants and their heirs, namely, Dhunkolee 
to the plaintiffs and Dhugla to Hoosein, Kheirun and Huleema. 

The award further provided that, in the event of any dispute sub- 
sequently occurring, a distribution should be had recourse to 
agreeably to the law of inheritance. Th# written assent of the 
parties was obtained to the award and Dhunkolee accordingly ^ 
came into the possession of the plaintiffs and was held by them 
until the year 1225 F. S. ; but in the year 1226, Hubeeb and Noor 
sons of Kheirun and Muddoo and Ajoo, sons of Hoosein, created 
a disturbance and seized f he produce of the lands. Ashruf 
brought a summary action against them for*the value of the pro- 
duce seized, but he was referred to a regular suit. As Jthe defen- 
dants had departed from the award, and had, in the year 1227, 
ousted the plaintiffs altogether, it was but equitable that a decree 
should be passed agreeabfy to the law of inheritance and, 
agreeably to this law, the property should be made into sixty- 
four parts; of which forty-three should be given to the defen- 
dants and twenty-one to th$ plaintiffs. Nusrut, # though not a 
member of the family in this case, was made a defendant by 
reason of his aiding an#f abetting the others in keeping the plain- 
tiffs out of possession. * 


. .. 

April SOtfc* 
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issr. The defendants in reply asserted that they had adhered to the , 
Modhniti** edition# of the award which did not contain any provision, ai ' 
mud Ali * alledged by tht plaintiffs, Jfor having recourse to the Jaw'of 



mud Ash- never molested the plaintiffs, and that, as to the house and 
ruf Khan" gardens claimed, they were personally acquired by themselves, 
and too- the plaintiffs having no right or title to share therein. * Nusrut 
then disclaimed all participation in Wie dispute. There were other defend 
dants, namely, Busheerun, Kheirun, and Khuleel Noor and Hubeeb, 
and the sons of Hoosein ;Jbut their answers were to the same effect at 
the foregoing Und they did not take any part in the subsequent pro- 
ceedings. Various witnesses were brought forward by the parties 
and the most important documents adduced were the aw&rds of 
arbitration, each party producing a different one. In that brought 
forward by the plaintiffs, mention was made of the propriety of 
having recourse to the law of inheritance, in the event of any 
dispute occurring ; while, in that produced as the genuine award 
by the defendants, such a provision was entirely omitted and 
the adjustment therein made was pronounced final and absolute. 
The Senior Judge of the Bareilly Court, after having heard all the 
evidence and perused all the exhibit# filed* by the parties, pro- 
pounded the following question to his Moohummudan law officer. 
A Moosulmaun dies leaving two sons, four daughters and a 
widow — one of the sons has died since leaving three sons him sur- 
viving. Under these circumstances, in what manner should the 
estate of the original proprietor be distributed among the survi- 
vors? The answer was that the property should be made into one 
hundred and ninety-two shares, of which twenty-four should go to 
the widow, forty-two to the son, twenty-one to each of the daugh- 
ters, and fourteen to each of the foursons. On the 23d of April 
1821, the Senior Judge of the Court recorded his opinion to the 
followiug effect.* The defendants have been unable to produce 
any evidence to show that the house and gardens claimed are their 
exclusive property, and therefore the entire property seems fairly 
divisible among the parties. The plaintiffs are, clearly entitled to 
sixty-three out of one,hundred and ninety- two portions. That 
proportion is therefore awarded to them. The defendants may 
take the rest and should pay all costs of suit. 

An appeal was preferred against this decision to the Court of Sud- 
der Dewanny Adawlut. The principal grounds on which it rested 
were the faet that the decree of the Povincial Court was in direct 
opposition to.the awarfl of the arbitrators. The respondents on the 
other hand maintained that the alledged award was contrary to the 
F.uraiz or law of inheritance, which cirpumstance was itself a proof 
of partiality and suph as to render it null and void. The case came 
first to a hearing before Mr. J Ahmuty, Officiating Judge of the 
Court, who ordered further evidence to be taken by the Court below. 
— A numberof witnesses were, examined and their depositions sub- 
mitted for the consideration of the superior Court. On the 19th of 
JUml 1927, the Chief and Fourth Judges, of the Sadder Dewanny 
,Adawlut{W. Ley caster and W. Dorin), after much consideration 
determined tbit the decree of the Court below should be left ua« 
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touched, because the award of the arbitrators, was not At fco be up* W* L 
'held, it being unequal and partial on the face ojjt; because it was not ^ 

carried into effect except by givingone mouza into temporary posses* mil d Mi * 
sion of one party and the othenaousa to theother patty,' whereas adi- Kbye sad 
vision of half and half was ordered; and because it was not calcu- *• 
lated to end disputes and did not dp so, for it contained a clause that 
either party being dissatisfied might have recourse to the law ejf ru f ghaa" 
inheritance. As to the award produced by the appellants, the tad an- 
Court deemed it to be entirely spurious, the true one being that olher * 
brought forward by the respondents as desposed to by Multik 
Moohummud, one ofthe arbitrators. The dispoeitiqai ordered to 
be made by the Provincial Court, was, for the above reasons, 
declared .to be in every respect correct and proper and the decree 
was affirmed accordingly. It may here be mentioned that Nos* 
rut, one of the original defendants put in his claim to share as a 
son of Itnamoodeen, but his allegation as to his being the son of 
that individual was considered disproved by the Court, as well by 
reason of the presumption arising from the non -mention of him 
as such at the time of the award, as from the positive testimony of 
two witnesses connected with the parties who negatived, the 
assertion. • 


ANUND MYE BISWAS, Appellant, 
versus 


leer. 


l/Ct CU9 Vf . . 

the COLLECTOR of ’the ZiHah 24 Pergurmas, Respondent. M * yl4Uu 

• 

THIS casto involved a claim to an annual reduction of R*. Held that 
561. 4. in the whole sudder jumma of the Puttah estate in pergun ? the spirit of 
na Calcutta, and for a refund of As. 3,928. 12. on abcouni of rent 
received by Government from 1216 to 1222 6. S. inclusive, at the 
. above yearly rate. The suit was instituted by the appellant in the is applies- 
Calcutta Provincial Court against the respondent, on the 18th of 5 ,e 10 eB * 
March 1817. • . mT 

The plaint set forth that the plaintiff purchased the Pultah gold by 
estate with all the rights orfjw fprrner proprietor at the Com* auction as . 
parry's public sale, on the 12th of Asn» 1216 B. S. for Re. 5,605 ; wo11 ag 10 
but, on taking possession, discovered thaU of the 1,417 5e^raAs, 

81 biswas of land specified in th$ register of the estate, 249 bee - estate so 
guks, 8 biswas 14 chiftaks occupied by garden* aqd factory, .were sold, and 
exclusively in the possession of Government, who neither paid the t f a , ta ? ou 2 
rent themselves nor deducted it from the amount of revenue fixed 2® more* * 
on the estate ; that a refund of Rs. 4,200, had on a former occasion 
been conceded by an' order, of the Governor General in Council* In the on« 
dated 8th February 1811, on thl reports of the Board of Reye-. than 
nue, to the recent proprietors Messrs. Fairlie, Ffxgusson and Co>- ^™ . 
in consideration of their not having enjoyed possession of .these diset ao? 
lands; that, in consequence of this, the plaintiff had repeatedly abatement 
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i8«r. submitted petitions to the Collector and Board of RWempe, ftf a 
fn th« • reduction of the rent, accompanied by copies of the reports made 
amount t,ie Collector, dated the 2otfy and $Qth of November and 2d of 
of the en- December 18 f 1, ana the orders tteueaby the Board pf Rereunp, 
nnriMtma on the 3d and 30tK of November ahdffyb of M'wph 1810, but no 
- ■ attention had been paid to them ; and that being and having been 
every year, subjected to great difficulty and loss in discharging 
the Government Revenue in consequence of non-pp&sessiort of the 
above lands and no deduction of tbeir rent being al lowed,* he npw 
sued by order Of the Board of Revenue, for* reduction of Rs. 
'561. 4. being the annuaj rent of 249 beegahs, 8 bisms 14 chittaks 
of land as ascertained by jthe measure generally used on the estate 
and for a refund of the surplus revenue received by Government. 

The Collector put in a reply to thp following purport 

The Pultah estate, on the issuing of the usual notification fo? 
a public sale, to realize the arrears due to Government, was pur- 
chased on the 26th of September 1809, in the plaintiff's name, by 
his father Prankishen Biswas and the revenue assessed on it duly 
discharged every subsequent year ip several payments; He never 
complained^ of any deficiency in the quantity of Land. On the 
contrary sw months after the purchase tie presented a petition tQ 
the Collector, stating that he had o*’tainS8 possession of the lands 
and was satisfied with his bargain and requesting the union of the 
estate with certain other talooks , his property. under section 6, 
regulation 25 of 1793; .«or did the plaintiff or his father prefer 
any complaint on the subject within one year from the time of 
purchase, the period prescribed hy the regulations. The above 
estate is an undivided mehal and not of the nature of those lands 
into which by section 29* regulation 7 of 1799, the Collector is 
bound to make an investigation. When the notification for a 
public sale, was issued, the plaintiff ought to have made himseljf 
acquainted with all the particulars before be purchased, but after 
a sale has btfen concluded the purchaser is entitled to all profits 
and liable to all losses that may ensue. The regulations distinctly 
declare that the purchaser of lands at a public sale must ascertain 
the particulars of the jumma and the extent of the property. 
Government do not guarantee to the purchaser any thing* beyond 
fhe right of the former possessor in the land sold. The forme? 
tenant was, for many years, in possession of the lands purchased 
by the plaintiff* at the public sale , He never was in possession of 
any additional land nor after the estate was sold and the plaintiff 
had been seized of f it, were any lands appropriated by Govern^ 
ment for factories or other purposes. The present claim is there- 
fore quite' groundless? In the matter of Fairlie, Fergusson and 
Co. Government fceverordered of authorized any reduction in the 
Jfltmftta of the Paitah estate . 

On the 5th of February 18.23, the" Senior Judge of the Provincial 
Coutt passed judgment in this case, to the following effect, “ At 
fhe"time of the public sale, the former proprietor was in possession 
of exactly t£e same quantity of land as thp plaint^F now holds and, 
accordingly had duty paid the whole revenue diced cm the estate, 
The plMntuf, therefore, who qfter the notification of a public sale,, 
knovnngly^nd deliberately purchased the property as enjoyed by 
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the former possessor, could in no possible way be entitled to vent 
lor lands which wete never in the possession of the former pto- 
priecer and consequently his claim to the rdduotion of rent' was 
quite untenable Under clause ^ section 29, regulation 7,1799, 
the plaiutiff ought to have preferred his claim to the Collector or 
the Board of Revenue within one year. We had failed to adopt 
this line of conduct and had moreover pteseiited a petition to the , 
Collector, stating that he was satisfied with the lands and jummati 
and requesting that the estate might be incorporated with certain 
other of his talooks, thereby shewing that he had' no ground of 
complaint. No weight can be attached 1 to what hah been stated' 
by the plaintiff in reply to the question of the Court, tfcat the delay 
in preferring the claim was occasioned by his being ignorant how 
much grouud was occupied by the Government factory and gar- 
dens, for it was incredible that the plaintiff should not nave 
ascertained in,s’eveu years after his purchase, whether he had 
obtaiued possession of all the lands detailed in thd register or not. 
From the English letters filed by the plaintiff it appears that 
Messrs. Fairlie, Eergusson and Co., the former possessors of the 
above estate, did not recover thd amount of the revenue for the 
land occupied by the Government factory and gardens while m 
possession, but were attowefi a certain sum by Government two 
years and some months after the sale and succession of the plain- 
tiff, in 1811. Under these circumstances it cannpt be interred 
that any reduction was made from the jummu” He therefore 
dismissed the suit wilh costs: , . 

The plaintiff appealed from this decision to the Court of Sudder 
Dewanny Adawlut. The pleas of appeal w'ere the same in purport 
as those contained in the plaint preferred in the Court below. 
The respondent in answer pleaded that from the decrees passed 
by the Court, in the cases of Doofgapershad Bose, appellant, versus 
The Collector of the 24 Pergunuas, respondent, decided on the 
18th of August 1806, and of Baboo Birjuath and others, appellants, 
versus The Collector of Burdwan, respondent, on the 29ih of May 
1817, it was clear that the appellants claim to a reduction of the 
jumma fixed by theufficers of Government was inadmissible under 

the regulations. • . • - . . , 

The case came to a hearing originally before the Second Judge 
(C. Smith), on the 27th of January 1826, when all the papers and 
pleadings having been read, as well as three decrees passed by thie 
Court, in the cases of Pooi^persliad Bose, appellaht, versus 1 he 
Collector of .the 24 PergundgB, *sip ondeni, decided oil the lotn 
of August 1806, of Baboo Birjnaih and otherl, appellants, versus 
The Collector^ Burdwan, respondent, on H»29ih of May 1817, 
and of the Collector of Bareilly, appellant versus Major Hyder 
Beg Hearsay; respdndeht, on the 28th of July l#24, he recorded 
Lis judgment to the following effect. . . - 

“Clause 2, section 29, regulation 7 of 1799, does not, in the 
tightest degree, affect the present claim ; for it refers to «e<Uio. 
10, fagulationl of 17P3,a6d was enacted to reflate the sal*, of 
such entire t.tates as shoeld be pot np to attctioa m taro or more 
lots, tbs jumtka chargeable on each bavwe teen “P 3 ™ 1 **? ““ 
distinctly &*# previous* to snob %al». lit tita present cnse ut* 
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IMS? estate was not divided into two or more lots at the public sale# 

Anuod Mila wh * ch twk . p,acc> 00 of Se P^ mb6|S 1809* but was sold 

Bbwas, v, entlre an ^ * n ^be sai%6 state as when in the possession of Fairlie, 
The Col- Fergusson and Co. f and, therefore, the circumstance of a year 
having elapsed before the aciion was brought does not bar the 
2ipergun- a PP e ^ ailt * i claim. In the nest place there are certain circum- 
nas. * " stances peculiar to the present case which distinguish it from the 
three cases formerly decided by this Court ; for/ in this case, 
Government being convinced, on investigation, of the deficiency 
in the quantity of land, refunded to the former possessors the sum 
of Rs. 4,200, to compensate for the loss sustained in consequence, 
and if the former possessors were entitled to a refund of a portion 
of the Government Revenue, the purchaser at the public sale, who 
succeeded to all their rights, is likewise entitled to the same com- 
pensation. If there has been any delay in the institution of the 
suit iu consequence of an ignorance of the state of things, no 
blame can be attached to the appellant. He purchased the Pul- 
tah estate for Rs. 5,775, supposing that it consisted (according to 
the description at the time of sale) of 1,417 beegahs , 11 buwas 2 
chittaks of land, and one year after the public sale, in March 18l 1, 
the above refund was conceded to the former proprietors. The 
notification does not make the slightest nation of the deficiency 
in the land; how then could the real particulars of the case have 
been known at the time of the public sale so as to deter the pur- 
chaser from buying \ No portion moreover of this deficient land 
appears to be in the occupation of any third party against whom 
the appellant might bring his action and therefore the argument 
urged in former cases, that the respondent should have sued the 
persons in possession does not apply to the present case. The 
appellant claims only a reduction in the amount of jumma and 
a refund of the surplus revenue already paid by him. Aud it ap- 
pears from ths letter of the Acting Secretary to the Board of Reve- 
nue, dated the 31st of December 1819, that the Board admit that 
if the appellant relinquishes the above estate and it should revert 
to Government it will be necessary to make a reduction in the 
jumma , proportionate to the deficiency of laqd, before it is again 
sold. The argument that no diminution in the amount of revenue 
was conceded to the former possessors is altogether futile; for 
theiftestate transferred to another person before the deficiency 
in the land was established and they had consequently no induce- 
ment to exert themselves for a reduction in the future jumma . 
The appellants statement with respect to 249 beegahs *8 biswas 14 
chittaks , being the extent of deficiency in land his not been 
denied in the answer tqithe claim or other papers and this silence 
on the phrt of the defendant appears to imply an assent to the 
nature of the claim/ 1 For these reasons the Second Judge re- 
corded his opinion that it would be proper to reverse the decision 
of the Calcutta Provincial Court, passed on the 5th of February 
1823, and to award to the appellant for seven years from 1216 to 
12 22 B. S. inclusive, the sum of Rs. 1,685, (calculating at the rate 
of a. little more than 240 Rs. per Annum , or 15 anas, per beegah ), 
and for the ten years which had elapsed* since the institution of 
the suit, namely, from 1 223 to 1632 B» S. inclusive, at the same rate, 
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the sum of Ra. 2,407, or in* the aggregate for 17 years, the sum of 
Rs. 4,992, payable* by Government, who should in futures fromi233 tA ^^ l^ 
B. S M receive from him an annual revenue 4f R». 1,127; the costs BiswaiyE; 
of both Courts to be defrayed by the respondent. TheCoIWi- 

The case was next brought before the Third Judge (C. T. Sealy), j.of the 
who on the 5ihof February 1826, recorded his opinion in sub- 
stance as follows. pwyuuw* 

“ After an attentive consideration of all the papers and circum- 
stances of the present case, I am of opinion, that it clearly comes 
within the provisions of clause 2 y section 29, regulation 7 of 
1799. By the above enactment the appellant was required to bring 
forward his objections on the score of any deficient in the quan- 
tity of land within one year. As he has faifed to do this and has 
not brought his action tilt after a lapse of seven years , from the 
date of the public sale, his present claim is not within the cogni- 
sance of the Court by the provisions of the fbove regulation. 

I am, therefore, of* opinion that the decree of the lower Court 
should be affirmed in every point." 

In consequence of this difference of opinion the case was or- 
dered to lie over for the consideration of another Judge. 

The Chief and Fourth Judges (W. Leycester and W. Dorin), 
accordingly next took<»up *Uie case and having gone through it, 
passed a decree, on the 14th of May 1826, in purport as follows. 

“ The plaintiff did not bring this action to be relieved from the 
bargain on the ground of any inaccuracies in the advertisement 
exhibited at the time of the auction nor to recover the remaining 
land of that specified at the time of sale, if in reality they got 
possession of no more than one or two hundred beeghas of land, 
or whateyer it might be ; but expressly for a reduction in the 
amount of jumma fixed by Government on the Pultah estate, as de- 
tailed in the plaint— admitting that section 29, regulation 7,1799, 
is applicable rather to portions of estates than to distinct estates, or 
vnehals , still the spirit of it is applicable to all sales, and, as well 
according to that enactment as to the practice of the Court in for- 
mer cases, the Judicial authorities have no power to reduce the 
amount of jumm% fixed by Government. There seems therefore 
to be no good reason for interfering wi(h the judgment of the 
Provincial Court.’’ A decree was accordingly passed, dismissing 
the appeal, affirming the order of the Court below, and making 
all costs payable by the appellant. 4 
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tm. ( THE ♦COMPANY'S A GENT for Saltpetre, Appellant, - 

* tirlwr 

y 8Mu RAI NEELMUNEE MITTER and RAI PRANKISHSEN 

MUTER, Respondent. 

ljie dedfan THIS suit was instituted originally by the appellant; in the 
forwltpe? 1 ^ atDa Ppowincial Court, oh the 20th of December 1819, against 
tre having the respondents, to recover the sunt of Re. 11,428— on account 
executed an 6f certain quantities of Saltpetre not duly delivered at thd 
engage* Company's saltpetre factory, at Patna. 

iog^himHelf ^{S ^ h ^ ni for^ that Kaleepershad Chukurwutee, received, 
responsible at different- timee through Ramsoonder Mitter, the dewan of 
for the ful* the saltpetre factory, at Patna, the following sums in advance and 
filment of g* V e j,j g receipt for the same, viz. Rs. 10,000, on thfe 2d of 
ffagements Feb ™ary ; R *. 2,500, on the 12th of May and Rs. 9,275, on the 
by the cou- 28th of* September 1818, forming a total of Rs. 21,875, under 
tractors, an engagement to supply 3,500 maunds of refined saltpetre; that 
who hail re* Ramsoonder Mitter took from him two ikratnamas or acknowledge 
\ ancestor roents— one for Rs. 12,500, dated the 1st of April 1818 ; the other 
the supply for Rs. 9,375, dated the 28th of September 1818, secured on 
of that ar- the guarantee of Munohur Buuhoojea to thw Agent and himself and 
tide, they executed an ikrarnama in the shape Of a security bond on the 
ready^fur- Ufch of October 1818, setting forth that the contractors were 
Dished se* responsible to the agent for the repayment of the advances made 
curity, held to them id 1817 and 1818, according to their agreement, and that, 
tion b° * he *° ev€nt tkeir una ^ 8 to discharge the amount, he 

agent will 16 (Ramsoonder Mitter) would make good the deficiency from hi* 
lie against own fund*. Subsequently Kaleepershad oh various occasions 
the dewan supplied 1,671 maunds, 19 seers of refined saltpetre to the value of 
ferenc^to 6 446, and then disappeared without liquidating the balance’ 

theother °f the advances and Munohur Bunhoojea is dead. Under these cir» 
sureties, cumstances the aihount now claimed is recoverable from the above 
dewan under the ikrarnama executed, on the 17th of October 1818, 
The dewan being- dead and his sons (the defendants) having sue* 
needed to the possession of his entire estate the present suit is now 
instituted against them.# 

The defondants in reply altogether denied the plaintiffs claim, 
and- stated that the agent at the factory had the power of making 
advances and that their father • Ramsopnder Mitter filled the 
situation and performed the duties of dewan, being subject to the 
controui of the agent, but was in no way authorized to advauce 
money ; that it was contrary to all usage to take an ikrarnama or 
deed of acknowledgment for sums advanced, from the dewan , nor 
had any of the commercial* agents ever, taken an ikrarnama, by 
wayof a security bond on money lent, from the officers of their 
establishment; that if the plaintiff, Who had persecuted their 
(the defendants) father in order to make him resign, had forcibly 
compelled him to execute thq above deed, it was clearly void,; 
that if the plaintiff really had considered such ikrarnama to be a 
validand binding instrument; the^e was no necessity, after it had 
been executed v when Muuohur^Bunhoojea ^e surety of Kaleeper- 
shad Chukurwutee (to whom the*Advanc9» Were made) went to 



OA$BSIty THU SUBDERPEWANNY A PA »|W. iW 

Bengal, to have taken the security of hie brother Ramdhun Bun® HIT* 
hoojea, Which was done, as appear* from the penpeuauaddressed -LJJjfer 
to the above surety, on the 2 1st of October 1818; that besides , 

Kaleepershad Chqkurwutee to whom the advances *ere made was ifsaidw 
alive and residing in movza Achouna, perguona Pundweb'^ltMtvs* 
aillah Hoogly, and although Munohur, his surety* was dead, yet |L. 
his brother and heir Ramdhun Bunhoojea was in possession of his JJJJJ ifl 
estate and worth many thousand Rs. ; that these persons ought Pfpkbhfgi 
to have been sued, and as the plaintiff had not proceeded against Witter, 
them, be ought to be non-suited on the present occasion, and that 
the agent, whose continued hostility compelled their father to 
retire from the-situation of dzwan and to g£ve up* the accounts of 
his office, would never have accepted his resignation had he 
considered him responsible on any account. The plaintiff in 
rejoinder stated that the defendants father himself received the 
monies advanced for the provision of saltpetre fictitiously in the ' 
names of others, executed in consequence the ikramama dated 
the 17th of October 1818, and, in conformity thereto, himself re- 
paid the sum advanced to Ramjye Mitter, a contractor ; that the 
amount now claimed was due from the defendants under the above 
deed and that there was no necessity to fue Kaloepershad Chu- 
kurwutee or Ramdhaiv Bunhoojea. The defendants in, replication 
reiterated their former allegations, denied that their father received 
the sums advanced ostensibly in the name of others, and contended 
that Ramjye Mitter, a contractor for saltpetre,' repaid, from his 
own funds and with his own hands, the money which had been 
advanced to him by Government for the supply of saltpetre as 
oould be substantiated, by an ikramama,, executed by Ramjye, on 
the 27th of February 18 Id, by the petition of Rai Neelmuoee, one 
of the defendants, dated the 23d of September and the perwaanas 
issued by the plaintiff, on the 28th of April and 6th of May, in the 
game year. * • • 

On the 20th of January 1823, the Second Judge of the Provinci- 
al Court, expressed his opinion that the plaintiff's claim would not 
lie against the defendants. Fot the authenticity of the ikramama, 
dated the 17th of October 1818, had in no way been established, 
and even if it had been, the execution^ any such deed by the 
father of the defendants, who was one of the subordinate officers 
of the factory, was contrary to all vule and usage* Nor did it 
contain any stipulation binding the heirs of the late Ramsoondev 
Mitter to fulfil it; and &om the circumstance of the plaintiff’s 
having, subsequent to Hs» date of the above ikramama, made 
Ramdhun Bunhoojea become surety for Munohur Bunhoojea (the 
surety of Kaleepershad Chukurwutee), there was reasop to suppose 
that he (the plaintiff) considered the ikramama to be irregular and 
invalid. He accordingly dismissed the suit mih costs, leaving to 
the plaintiff the option of proceeding against Kaleepershad and 
Ramdhun Bunhoojea (surety, of the late Munohur Bunhoojea) 
for the amount of his present claims • - ■ * 

Government being dissatisfied with the foregoing decision ap» 
pealed to the Sudder Dewanny Adawiut. The case came to a 
hearing originally bej^m the Second Judge (C. Smith), in the pee* 

•ence or the yakeits of the p&rtiel, on the 3d and 5th of? June 132£h 
when he. delivered his judgment to the following effect* 


l 
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18ff ‘ 11 1 am of opinion that the authenticity of thedeedetdcuted bf 

The Com* % a ™ 80 ? n ° tfr witter, late dewan of the Patna factory, on the l7ta 
paoy f * of October 1818, is esttblished by the genome appeftfande on The 
•vent for face of it, the evidence of Munobur 8ingh and the original English 
P? tlti ® n » dated the 14th of February 1819, filed with the proceedings. 
vaneeMlt- deed 8e * 8 ^ al u c ®rtain sums of money advanced by the 
ter end Ral agent to contractors on security for the provision of refined saltpetre, 
Praokiibeo in the years 1817 and 1818, shall be realized from the contractors or 
Muter. ig default thereof the dewan, (the assistance of peons being previ- 
ously granted to him) shall mdke good the deficiency from his 
own fands.”--The expression such contractors as received ad- 
vances from Government, in the years 1817 and 1818, for the 
provision of refined saltpetre M on eecurity 9 ' is of essential impor- 
tance in the present case, for it is clear from two ikl&rnamae, dated 
the 1st of April and 28th of September 1818, that Kaleepershad 
Chukurwjjtee, outgiving security, received in that year from the 
Treasury of the Patna factory, the sum of 21,875 Rs. of the 
Company's money for the provision of refined saltpetre. The 
plaintiff after deducting from* 4, 000 maunds valued at Rs. 6. 4. per 
maund, 1,671 maunds, 19 seers, which, at the above rate, would be 
worth Rs. 10,446. 13. 5. has brought hip action for the balance not 
delivered, viz. 2,328 maunds, 21 seers of ssfit^etre, and the defen- 
dants have, in no Way, proved that they did provide more than the 
above quantity. Kaleepershad having left Patna and gone to his 
home, which wax situated a great distance from thence, it was out 
of the power of the agent at the Patna factory to send the peons 
of his establishment to receive the saltpetre or the balance due ac- 
cording to the deed. Whether therefore he be alive or dead, the 
plaintiffs claim against the heirs of the late Ramsoonder Mittet 
is perfectly regular and correct. The plea that Mtmohur Bun- 
hoojea and Ramdhun Bunhoojea were securities is altogether 
irrelevant, inasmuch as it does not appear from the above docu- 
ment that Kaieepjfshad omitted to give security; on the contrary 
the said deed was executed in consequence of advances made by 
the agent during the years 1817 and 1818, to contractors on secu- 
rity. Besides , from all the circumstances of the case and the 
power vested in the respondents father for the management of the 
affairs of the factory, there is strong reason to suspect that the 
contractor and his first and second surety were the creatures of 
the late dewan , w"ho was by no means unconcerned or unac* 
quainted with the secret history%fthis transaction and the embez- 
zlement of the Corapaqy’s money/’ Under these circufnetances 
the Second Judge did not deem it proper to affirm the decision of 
the lower Court and declared his opinion that judgment should 
be passed for the appellaht awarding* to him the sum of Rs. 

1 1 ,428, payable by the respondents, whq should likewise bear all 
costs. » 

The case was next taken up by the Third Judge (C. T. SeklyV 
on the *2d of January 1827, «who recorded his opinion in the 

followihg terms, v , 

“ In this case, it appears that two petsoqs are stated to have' 
withered the ifoamaika, dated tb^ 17th bf October I818y of whom 1 
one is deed. ‘ The other (-Mu born t Singh) has deposed* that he 
attested the above deed at the request of the agent at the factory 
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that Ramsoonder Mitter wu prmmtit at the time, but jthat h* lWfv 
(the witness) neither heard* him acknowledge^ deny the* execu- r * jqr ' y V< 
tion of it. And although, in an original English petition, dated ZE££ m ?'s) 
the 14th of February 1819, purporting to have been presented by rant £ 
Ramaoonder Milter to the Board of Trade, (filed among the MU&twWw 
papers of this case), he states that he had, at the request of the 4 
agent and under the idea that the former servants would be con -tSTi«ldR4 
tinued in tbetr situations, executed a deed making himself Vespon* PrAnklstisn 
sible for the good conduct of the wdder and mofiusil omla, and Mitter* 
though it is probable that some ikram&mq was executed, yet 
the authenticity of the document now brought forward has in no 
way been established, nor has the signature of Rainsbonder Mitter 
thereto been satisfactorily proved. It is moreover set forth in that 
document that if the contractors failed to supply the saltpetre 
according to their agreement, tbe agent at tne factory should, 
according to the regulations, appoint peons to Assist him (Ram* 
soonder) and he would be responsible for the default. The agent 
however had neglected to fulfil the conditions of the deed. Even 
supposing Ramsoonder Mitter to have executed the deed in ques- 
tion, I am of opinion that it only meant that if such contractors as 
gave security on receiving the*advances, or their sureties failed to 
provide the saltpetre he X^amsoonder Mitter) would be responsible 
for the default. But it appears that Kaleepershad is alive and 
that tbe heirs of Munohur Bunhoojea his first surety are in the 
possession of his estate and provided with abundant assets, 

Ramdhun Bunhoojea the second surety for Kaleepershad is also 
alive and residing in zillah Hoogly within the jurisdiction of the 
Calcutta Court. The saltpetre agent ought therefore to have 
sued the defaulter Kaleepershad, the second surety Ramdhun 
Bunhoojea, and the heirs of the first suretv. As he has not followed 
this course, I am of opinion that he should be non-suited.” 

The case was next brought before the Chief and Fpurth Judges 
(W. Leycester and W. Dorin), on the 14th of May 1827, who, 
after a careful consideration of all the circumstances of the case, 
passed the following decree* 

The substance of tUb defence in this case seems to be 1st, that 
there was no such security bond executed by the deceased, — 

2ndly, that supposing any such to have been executed, it must 
have been taken by compulsion, for it was against^ all usage and 
propriety to take such a bond from a ministerial officer of the 
factory~~3rdly, that at all event! the jiuit was irregular for the prin- 
cipal defaulter Kaleepershadi and the heirs of the first surety 
Munohur, should have been first proceeded against. 

First, then, as to the question of regularityT • 

Supposing the security bond? dnder date* the 17th of October 
1818, purporting to be from the dewan of the factbry in favor of 
the Government agent for saltpetre, to have been duly executed, 
it sets forth that certain monies advanced for the years 1817 qpd 
1818, to a contractor for the provision ofwaltpetre shall be followed 
by the due delivery of given quantities of saltpetre ; dr that the 
deteais,<certain assistance ii^the shape of peons. Ac. being previously 
afforded him) will be responsible with his own funds for the default; y 
It is stated by the plaintiff, and hot disputed by the defeudhhtSt 

vox. iv. ki 
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182 7 . that ^aleepersh&d was the contractor ; and tbet default tools 

h Co *• P^ ace his part to the extent laid in the plaint, Under these 
panV» circumstances there teems no reason why the Government should 
agent for not sue on this bond, if they think proper, notwithstanding there 
■altpetv?, v. was another surety, prior in point of time, and also a surety of 
^ Nc m : that surety, posterior in point of time, and notwithstanding the 
iernnd Rat principal debtor has not been sued* The plaintiff states' him (the 
prankishea principal debtor) to have absconded; and it is clear that whether 
Mittcr. he has absconded or not, he has gone to a distant part of the 
country and 'the defendants neither aliedge that he has assets, nor 
point out apy. 

As to the other surety whose heirs are stated to have abundant 
assets, it seems optional with the Government to proceed first 
against which of the two sureties they please, and supposing the 
Government to have enforced payment from the defendants, as 
heirs pfthe alledged surety Ramsoonder, the only question would 
have been, how far the defendants might have had their action for 
proportionate contribution against the other surety for the same 
principal debt; besides their undoubted right of action against 
the principal debtor, whenever be should be forthcoming and 
solvent. On the question therefore as to the regularity of the 
suit, it seems fit to be sustained, as no# brought- 

Then the next and mein question, a* tq the merits, is whether 
the bond is to be enforced. 

But the evidence brought to its execution by Ramsoonder ap- 
pears to the Court insufficient; for the one witness brought to 
speak to it, does not state facts from which its due execution can 
be gathered, especially under the suspicion raised by the circum- 
stances of the case, that the dewan must have been under coer- 
cion, or undue influence. And the paper (an English petition), 
purporting to have been written by Ramsoonder, in May 1819, 
referred to in the pleas of appeal as confirming the one witness's 
testimony, and as being, jointly with it, sufficient for proof, does 
riot, in the opinion of the Court, confirm it; but only leaves it 
sunder the same suspicion as before of having been taken, if taken 
at all, by undue influence. «■ 

And it should be remarked that when the contractor, Kaleeper- 
ahad executed engagements for providing saltpetre for advances 
made to him, he gave Munohur as security in the usual course ; 
and only sometime afterwards appears this alledged security bond 
of the dewan, purporting to bind him personally. Andthough it 
it alledged ihatthe dewan was the ?$al contractor in the names of 
others, yet this is denied; by ^be defendants, and is not in proof. 

Undqr the whole view of the cate, (be Court do not look on the 
'evidence adduced by the plaintiff as affording sufficient proof of 
tjbe doe execution of; t^e bond, by the late dewan , and for this 
^saponsfifirm the ^decree of 4^e lower Court.” 
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t HOO (Attorney of Tho ma« ttm. tbetutd)* 
Appellant. t 
versus . 

PETfeR MARQUIS, Respondent. 


. 1W4. 
July 10th. 


THIS suit was instituted by T. Hutt, (since deceased), ,th the Sule imide 
Court of the suburbs of Calcutta, on the 16th of Inarch 181,3, by- the *d- 
against Peter Marquis, to recoves possession, of one., beet/ ah, m . iniB,rH t * ' 
seventeen biswas of land together ^rith a tank and .garden ap Mtlte 
pertaining thereto, situated in Entally. The plaintiff was ap 0 f an i»- 
inhabitant of Chandnee. The plaint set forth .that tne. plaintiff's u»ime held 
father (T. Hutt, senior), was in the pilot service ; that he purchased' {? ** inTa * 
fourteen biswas of the land in question, from Sookhdeb Ghose and Boaiuh^ 
one bee<jah 9 three biswas from Panchoo, Das, together with the ) aw , *^ t he 
garden, tank and buildings thereunto appertaining; that, ,in the suUorth^ 
year 1783, he obtained a Pottah and, continued in possession BOn »* rl, ft 
during his life time, regularly, paying, revenue for. the same; that, Jl^eiititled 
besides the above property, he purchased two biswas ten chit tacks t0 recover « 
of land, with a house in Nulpokhuria, within the limita.qf Calcutta, possess* on/ 
as well as two other pucka Rouses in the .sqme neighbourhood ; 011 repsy- 
that he died seized of tlfe%bove property in the year 1792, leaving, 
besides, at bis death, effects and money to a considerable amount ; pa i of the 
that the plaintiff being a minor and his father having died intes- purchase 
tate, his mother Lucy Hutt, took out letters of administration mone f’ 
from the Supreme Court ; that, on his father's death, his mother 
obtained a pension from Government of 20 Ra. per mensem , on 
which and the proceeds of the property left tier by his father she, 
lived and supported the plaintiff; that in 1811, the plaintiff came 
of age and discovered that the defendant had got possession of 
the Entally property, under an allegation of purchase from his! 
mother; that in the year 1817, the defendant came to him (the 
plaintiff) and tried to prevail on him to execute a Release, which 
however he refused to do and denied his Tight under the pur- 
chase ; that finding the defendant had collusively obtained the 
registry of his name, as proprietor in the Collector's office, he 
brought this action intending to sue for wage and npesae profits 
at a subsequent period, The suit was laid at 2,220 Rs. 

The answer of the defendant was to the effect that - L»ucy Hutjt be- 
ing much in want of money for the purpose of repatring the houses 
left by her late husband, in 4+ town of Calcutta, which houses 
were }U a ruinous condition^iouftfoe Entally property to him, for 
the sulk of 600 Rs* ; that the iale took place, bn. the 7th of March 
1800 , when the defendant immediately obtained possession ;that 
the plaintiff's mother, by meaps*of the purchase! money, repaired 
the houses, in Niilpokburia, within the city of Calcutta, and let 
them,’ supporting herself and her minor sop wifh th* rents there- 
from derived ; that on his application to be registered as proprie- 
tor, a proclamation issued from the Collector's office, on the ,7th of 
July 1812, for the appearance pf any counter dainpnts and* no, 
one appeared although the plaintiff had then attained the .age of 
majprity;. that he had’ regularly paid the repts and that fjrom^t$ie, 
date or his ffurchate tp the preset plaint, a period or nearly 
eighteen years had elapsed. 
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issr. 


T. Hoo, 9/ 
Peter Mar- 
quis. 
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- In replication the plaintiff alledged that hie mother oever was 
in want qf money and that the plaintiff, having resided within the 
city of Calcutta, was ^wholly ignorant of the existence of any pro- 
clamation. 

Among the documents filed *by the parties were a certificate* 
that the widow of T. Huit, senior, was entitled to a pension of 29 
Rs. per mensem . A Pottah signed by the Collector. Letters of 
administration granted to Lucy Hutt, widow of the intestate, de- 
ceased, dated in 1792. «Tax bills for T. Hutt’s houses, in Calcutta* 
A letter from(J. Miller) apparently son of Lucy Hutt, stating the 
sums expended in the repairs of her houses. Pottah to P. Marquis, 
dated 21st of April 1815, for property in Entally described as 
being late the property of T. Hutt. Bill of sale to T. Hutt of one 
beegah three cottahs from Panchoo Das. Ditto of thirteen cottahs 
from Sookhdeb. Bill of sale by Lucy Hutt to the defendant in hefr 
capacity of administration to the estate of T. Hutt. Various wit- 
nesses were produced who supported the respective allegations of 
the plaintiff and defendant. 

On the 21st of February 1819, the Judge of the suburbs gave 
judgment in favour of the plaintiff, considering that the sale by 
the plaintiffs mother during his minority was not valid and 
could not be upheld ; disbelieving the allqggtion as to the necessity 
which existed for raising money to repair the other houses, and, 
admitting its truth, being of opinion that it did not confer the 
power to sell. The defendant was at the same time declared at 
liberty to sue the plaintiff s mother for the recovery of the pur- 
chase money. 

The above decree, however, was reversed on appeal by the 
Calcutta Provincial Court, on the 24th of December 1821. The 
Second and Third Judges of that Court expressed themselves of 
opinion that the price paid by the defendant for the property to 
the plaintiff’s mother was a fair and reasonable price, with refer- 
ence to the vqjue of property at the time; that, according to the 
law by which the succession of the parties to the deceased's estate 
was to be regulated, the plaintiff was entitled to two-thirds and 
his mother to one- third — consequently the sale by her could not 
be held to be void ; and that if the plaintiff deemed the price 
received by his mother to have been inadequate, he was at liberty 
to indemnify himself by making an equivalent deduction from her 
share of the property upon coming to a division of it with her. 

From this decision an appeal was preferred to the Court of 
Sudder Dewanny Adawlut, by T. Hoo, attorney for the plaintiff, 
who had died in tke interim. On the 12th of June 1826, the 
Second Judge of the Sqdder Dewanny Adawlut (C. Smith), recor- 
ded his dpinion that tne decree of the Court below should be 
amended, and that the "sale by the Aother of the plaintiff should 
be held to be good and valid for one*third of the property and no 
more, she being entitled to so much only and consequently t with- 
out juithority to dispose of more. On the 7th of April 1827, the 
Fifth Judge (A. Ross), decided his opinion that the decree of the 
Court beloy Mould be affirmed. He observed that the name of 
Peter Marquis was registered in 1815, as proprietor of the land 

S urphased by him, that is five years after the plaintiff had attained 
le &ge of majority, and that the objection should have been 



Cim IN THS £Ut>DE!H>IWjkNtfY ABlm Nl 

wrg«d before; that the plaintiffs mother had clearly a right to ftt* 
one- third of her husband's property , had that it had not been hy ■ 
any means established that the property %ow under litigation, 
which she had disposed of, exceeded that proportion. 

The case was next taken up by the Chief and Fourth Judges (W. 

Leyc'ester and W. Dorin), who deemed it necessary to the formation 
of a correct judgment to consult the advocate general on the ques- 
tion of English law which it involved. On the 8th of May, the fol- 
lowing question was accordingly propounded to that officer. 

“ Thomas Hutt, an Englishman, (in the pilot service), died in 
1792, at Calcutta, leaving a widow Lucy Hutt, (a native of India), 
and Thomas Hutt, a son of the marriage, then a minor ; and h* ■ 
left property, consisting of two houses within t8e town of Calcutta, 
and oner house with 1 beegah , 17 biswat of land without the town 
at Entally ; and sundry personals, besides about 1,000 Rs. in cash. 

Letters of administration were granted to the widow, (the deceased 
having died intestate) by the Supreme Court, in the safrib year. 

On the 7th of March 1800, the widow, as administratrix, Sold the 
house and ground at Entally to Peter Marquis (not a British sub- ' 
ject) for 500 Rs. and possession was given accordingly. 

In the year 181 1, the son (T. Hutt, junior,) became of age; and 
in 1818, but not before Jbroflght a suit in the sillah Court of the 
suburbs, against Peter Marquis, then and now a resident of the 
suburbs, to set aside the sale, as made without due authority. 

A Pottah seems to have been taken out by the purchaser in the 
usual form, and after the usual proclamation and notice, from the 
Collectors office, in 1815; and no hindrance seems to have been, 
offered by Hutt, junior. He alledgeB that he did not know of it. 

From the evidence in the case, the Court infer that the sale 
by the administratrix was not an indiscreet or unnecessary one ; 
that it was made with a view to effect repairs in the two Calcutta 
houses — and for a purpose beneficial to the estate , and that the 
chief part of the proceeds was so applied, and no*part applied to 
any unfit purpose. And the price, according to the rates of the 
time (though they are now higher) was not an inadequate one. 

Your opinion is Requested whether, under these circumstances, 
and considering the long possession of the purchaser under the 
sale, and the non-molestation of the minor Ifor several years after 
he became of age ; the Court would be justified under the English 
law, in upholding the sale, and leaving the son to get an account 
of the application of the proceeds from the executrix— or whether 
the sale must at all events b* invalid — that is to say, whether 

the decisions hitherto made by the Supreme Court recognize or 
not sales of land by an administrator; and if they do, whether the 
ground is narrowed to sales fey the actuq) payment of debts, or is 
generally for purposes beneficial or necessary to^the estate. 

It should be observed thatan the case in question* the estate was 
not insolvent; nor, as far as appears, had there been, when the 
sale took place, nor hat there since been, any separate assignment 
of the respective rights of the widow*aod the son in the estate.” 

The reply of the Advocate General was to the following effect* 

“ There has been so much difference of opinion in the Supreme 
Court, upon die yariotfk questions connected with real property, 



«M CASES In THlf Stf&BER DEWXnM AfcAWfctff.* 

lML in this cotintty, that I fbel scrttx^ hesitation iri giving my 4 opinion* 

( dn the caft mibiditted td the froth* the Sudder Dewtorty Ada^lut. 
ftter%ar- * believe, however, thfit ittfevefrha* hitheho been decided that an 
q u& administratrix of an itttettateY estate could make & good title to a 
• purchaser of any df the real property df the idtestate, if he died 
dblvent ; and if lands iti the mofuml are to be considered in siny 
degree, in the light of estates in fee simple, which seems- to have 
been held in the case of Gardiner versts Felt. — I, Jacob and Walker's 
reports— 22, 1 do dot know hdW such an administratrix can convey 
such estate. My own opinion is that she cannot, and that the 
vendee, under her conveyance, may at any time within 20 years; 
be ousted bf ejectment, t am consequently of opinion that the 
Court would not be justified, under English law, in upholding the 1 
sale in question. But it seems to me that exercising (as f under- 
stand the ntofksiil Courts to do) an equitable, as well at legal 
jurisdiction, the. Sudder Dewanny Adawlut may well require the 
heir-at-faw to account for, and refund to the purchaser, such 
portion of the purchase money, as shall be proved to have been 
expended* for the benefit of the heir-at-law, on any other property 
to which he also succeeds; and if it can be shewn that he inherited 
from, or took under the will of his mother any property sufficient 
to make good the amount of the purchasemoney, I think it would 
be consistent with the Rules of English Equity, to compel him tor 
refund the whole amount of such purchase money, with interest — ' 
of course setting off Such reduction against the mesne profits/' 
Having perused the above reply and taken into consideration' 
all the circumstances of the case, the Chief and Fourth Judges re- 
corded their opinion that the decree of the Provincial Court should 
be reversed and that the appellant should recover possession of 
the land sold, on condition of his paying, within the period of six 
months, from that date, the amount of the purchase money paid' 
by the respondent to Lucy Hutt. Final judgment was passed ac- 
cordingly. The decree did not provide for payment of interest, 
the Court deeming it probable that the nifesne profits had exceeded 
the interest on the purchase money and if being deemed adviseable" 
to leave that question open to future adjustment. The appellant 
to d Lucy Hutt were left to adjust between each other the propor- 
tion in which each 1 was to contribute to the refund. 
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KURERM BURSH, ton of Naimt Bugs*, deceased, Respondent. July 14*1$. 

THIS ©vU w*y instituted iq th* Patoa efcy ©yurt, on the 25th<*f According 
February 1805, by, the appellant's father, Futeehoodeen, against 
Nadir Buksh, in formd pauperis to estover possession and be i RWf t ^ e 
registered aa proprietor of one-third of talook Mahhukehpoe*, to, in bein being 
pergunna A*eemabad. The action wan laid at Ed* 1*766, being a non and 
pny -third of the IriyniuaL itiepino inA’Rs* 2,166, one-thirdof the proper- 
pricy realised by the pubhc sale of the above talook, which waa [y will be " 
subsequently set aside — Total Rs. 3,937. * < made into 

The plaint set forth that Hoohummod Buksh, proprietor of the three share* 
entire talook above mentioned, had a son named Nuaroolla and a 
daughter named Taju.r\, After their death Kadjr Buksh, Nadir will get^ 
Buksh, (the defendant) Deedar Buksh and Munnooa, the sons, and twoWBjf 
Mussiimmaut Rookun and Noorun, the daughters of NusrooJl* tl| e daugh- 
and the plaintiff Fuseehoodeen, son of Tajun, succeeded as heirs, Ibc^rster* 
to possession of the estate, which* by the mutual consent of the being sole 
parties, was managed by Kadir Buksh, who distributed, to all heir will 
their proper shares of profits— subsequently there was a dispute take the 
with Kadir Buksh relative to thy plaintiff's share, namely, the third * ° 
now claimed, and, the case was, made over for adjustment to \&g entitled 
Mooftee Koodrut Oolla and others. The decision was deferred to one- 
and in the mean time, the talook was sold by public auction. half M her 
Eventually, however, the sale was set aside on the suit of Nadir ® nd 
tyuksh by the Sudder Dywaqny Adawlut, who directed the appel- to theother 
lant Nadir Buksh and hia popharers to. pay the sum realized by half by the 
the (sale Rs. 6,500,) by thy epd of Bheufoon 121 1. F. S%, into the rcluri1 * 
$ehar zillah Court, in order that the purchaser might be ejected 
and the appellant and his cosharers be put in possession of the 
talook . The plaintiff accordingly requested Nadir Buksh to re- 
ceive from him. Rs. 2,166* being one-third of the proceeds of the 
public sale, and record his name for the share, claimed, in order 
tjiat he might obtain possession thereof in virtue of the decree 
passed by the Studder. Dewanny Adawlut, but Kadir Buksh would 
not listen to the proposition. The plajntiff accordingly now sued 
and. was ready to pay the suip of Rs. 3,933, as the amount of reve* 
nue and proportion, of, purchase money due omthe third, share 
bow claimed. 

Nadir Buksh stated, in^fppty that the plaintiff’s mother had 
never succeeded to the shggp now claimed,* nor had the plaintiff 
ever enjoyed any portion of the profit* realized from Jhe estate. 

He (the defendant) his fatheg Nusrool(a and. his brother Kadir 
Buksh had been in possession of the talook foj more than sixty 
years, and, in coqsequgjice df this ; loqg lapse of time* the plaintiffs 
claim, was inadmissible, under the regulations. The : alledged 
reference of the dispute regarding a ^jarp of th otalook to Maqftea 
Koodrutoolla and odiers was altogether untjeue, # After the* sale 
look place, he (the. defendant) had sought redress, from Gmernr 
ment t and iqt)ie zj^ah^Proyipeial a&4>, Sadder Courts, and. after. 
w.Hch 9.f ft*(t 2P,0iSP r b*4.ot»Uu#edt *4 «cm» 
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18>y ‘ from the Sudder Dewtnny Adawlut, tatting aside the pablie 
Mumock*' Iaie and directing him (the &eft appellant) and the other sharere 
mant W*» to pay into the Beharzillah Court, by the end of Bhadoon 1211 
* F. S., the turn of Rt. 6,500, being the amount realized by the sale 9 
Rnfc ^v 0 * an d providing that, in the event of their failing to to do v the 
decrees of the zillah and Provincial Court should stand, and that 
they should forfeit all claim and title to the estate in dispute. He 
paid the specified amount into the Court, in Bhadoon 1211. F. S; 9 
out of his own funds and obtained possession of the tahok at the 
commencement 6f Assin 1212 F. S. Had the plaintiff been 
entitled to a share, he would hare deposited his proportion of the 
money in the 1 Court within the prescribed period. The rights of all 
the sharers were now forfeited in consequence of their having 
failed to make good the proceeds of the sale. 

The plaintiff, in replication, contended that as the defendant 
had received advances on the estate, which was joint property 
from Choonee Lai and Motee Ram, Mahajuns, and had appropriated 
part of the money thus realized to the payment of the proceeds of 
sale, it was the joint act of all the sharers, and, consequently, 
the defendant’s plea on this point was frivolous and futile. 

On the 27th of July 1808, the Judge of the City Court, in 
passing judgment, observed that as 1 the* plaintiff grounded his 
claim to a share of the talook in dispute, (the estate left by the 
late Moohummud Buksh), on the fact of his being the son of 
his daughter (Mussummaut Tajun), which was not denied by the 
defendant ; as neither the plaintiff nor his mother were ever in 
possession of a share and as it had not been established by the 
evidence adduced that either of them enjoyed the profits of such 
share, and as the plaintiff had himself stated that forty years 
had elapsed since his mother's death his dlaim was inadmissible in 
consequence of the lapse of time. He therefore dismissed the 
suit. 

Fuseehoodeen appealed to the Patna Provincial Court, tnformd 
pauperis , and was succeeded on his death by his son Moohummud 
Ala in the prosecution of the claim. 

The Futwa of the Mooftee, '\n reply to a question proposed by the 
Second Judge of that V'Ourt stated, that the estate of Moohummud 
Buksh if distributed among his family according to the law of 
inheritance, would be divided into thirds, two of which would 
go to his son Nttroolia and the other to his daughter Tajun, 
and that, if she left no *other heir, her share would devolve on 4 
Fueeehoodeen and on his death on his heirs. 

. The Second Judge, finding from the answer of his law officer 
and all tl\e proceeding** in the case that Fuseehoodeen, son op 
Tajun, was entitled toca third of the estate of Moohummud 
Buksh and that Fuseehoodeen had stated in his plaint his readines* 
to pay Rs. 3*933, his proportion of the malgoozaree and of the 
proceeds realised by the sale of the above share— recorded hi* 
opinion, on 17th of May 181$, that possession of the share should 
be awarded to this heir Moohummud ^Ali, on paying the above sum 
and the order of the Patna City Court reversed. But the Senior 
Judge of the Court* in concurrence with tta Third Judge, affirmed 
tho-itcrae 6f the Patna City Gobti, onjtheeth of June 18 f 2, and.' 





..dismissed the appeal with -costs ta be* levied on ^nf of the 
/appellant’s property that might be thereafter forthcoming. u *** 

Moohumnuid Ali presented a petition for^a special appeal to the" 
Sudder Uewanny Adawlui, which wa» then rejected but subsequently / 
to his death ana in consequence ala decree passed by this Court, k.„ 
in another case, ip which the same parties jwere respectively Bait 
appellant and respondent, the application of the present appellant, 

(the sister of Moohummud Ali) for permission to be edmUtsdrto * 
special appeal for 26,049. II. three times the sudder jummu 
of the share claimed, was acceded to, in consideration of certain 
circumstances set forth in the above decree. Nadir Bufoh was 
succeeded on bis death by bis son Kureem Buktfh. The- case 
came to a hearing originally before the Second Judge (C. Smith), 
on the* 18th of January 1826, who recorded his opinion to the foh* 
lowing effect. 

“ It is clear that the talook in dispute was # the property of 
Abdoosulam, one moiety of which decended on his death to Allah 
Birksh, his elder son, and the other to his younger son Moohum- 
mud Buksh. Moohummud Buksh died, leaving as his heirs one soa 
Nusroolla and one daughter Tajuo. This Tajun died leaving 
Fuseehoodeen the original plaintiff in this suit her heir. - His 
right therefore to one-third df Moohummud Buksh's moiety of the 
above estate is clearly made out and does not admit of doubt or 
dispute. The other pleas of the respondent with regard to the 
lapse of time, and his having paid the sale money, &c. have been 
fully considered and disproved in the decree (No. 1 680), passed 
on the 26th of March 1821. On reference to the papers of case 
No. 1381, decided by this Court, on the 24th of November 1618, 
it appears that in awarding possession to Gonr Buksh (one^Of 
Allah Buksh’s family and the respondent on that occasion) the 
Court provided that he (the respondent) should obtain possesfeioa 
on paying to the Mahajun the balance of half the proceeds of sale 
due from his share, deducting whatsoever* might *have been rea- 
lized as profits therefrom, and, if th sMahajun refused, he was at 
liberty to sue him for possession. When afterwards the Mnhajub. 
would not relinquish the share of Gour Buksh without a suit, the 
latrer prosecuted him in the" Patna Command, on the- 12th of 
December 1821, got a decree awarding him possession of his that* 
and the sum of Rs. 73,250, as principal and interest of surplus 
profits appropriated beyond the amount of tltesum due from 
the years 1212 to l 228 F, S. —Byjnath Sahee and others, ap*> 
pealed to this Court buiathe fttatter was ^compromised by th* 
parties for Rs. 34,000 — such ah amount of surplus' profits being 
found due from the Makajun on account thsmtottty,J)elotiglri^ 
to Allah Buksh’s family, it is unnecessary foMbe Court. to direct 
in this case, which refers to the other moiety bel&by the -same 
Muhnjun, that Mussummaut’Wajida, the appellant (own sister Uf 
the late i Moohummud Ali son of the plaintiff Fusfcdhoodeeo) shall 
pay any thing to obtain possession of shareih dilute $ thf sniff 
Mossummaut Wgjida being dpariy *»tit led as residuary to * tkU# 
of her father’* property And on her brothers death tenhis afarthie 
share, to half of it a^her spemftejrtttiqfrarid t»*be otfceSdiAi^ 
return: ok Rudd? Heffa^ths refofo^ 
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18*7* bQtift the lower Courts should Jje reversed, the appall ant put imme-* 

' — diatoly and unconditionally iota possession of one-third of Allah 
roaui Wa- Buksh'a moiety of taloak ilahbukshpaior, &c., all coats paid by the 
ida, «. respondents, and, the appellanUeft at liberty to sue the Makajun 
Kureem for the surplus profit^ due on such share. 

Bukin. 'The Fourth Judge (W. Dorin), next took up the case and having 
gone through all the proceedings connected with it, expressed hie 
opinion that Mussuramaut Wajida, who now prosecuted the 
appeal, as heir of the original plaintiff since deceased, could not' 
well be excluded from her share for the reasons detailed in his 
proceeding on the former cause: No. 1680, — dated March 26th 
1821 ; because two branches of this family had already recovered, 
under the decree of ‘the Sudder Dewanny Adawlut, passed on the 
i9th of December 1 8Q3, and the meaning of. the clause in the 
decree in favour of all the heirs was further explained in the 
Courts proceeding of the 30th of January 1804. He, therefore, 
thought that Wajida, who now claimed as a daughter (she in the 
former case claimed separately and distinctly, as wife of Deedar 
Buksh) and as heir of the original plaintiff Fuseehoodeen, her 
father, (her brother Moohummud Ali being now dead), was entitled 
to possession of the share due to her father, namely, one-third of 
the moiety of tolook Ilabbukshpoor/dsc., which constituted the 
estate of Moohummud Buksh, on paying her proportion of the 
sum of Es. 6,500. . . 

And as the profits ofthe other moiety of the talook , which was in 
the possession of Byjnalh Sahee, alias Birj Lai, son of the late Maka - 
jun Motee Lai and Mussummaut Radha Bee bee, wife of the late* 
Mahajvn, turned out, on the suit of the half sharer Gour Buksh 
against the MaJiajun, appealed to this Court by Byjnath Sahee, 
and compromised, on the 26th of May 1824, for Rs. 34,000, to 
have, cleared off the debt and Left a balance against the Mahajun , 
it was presumable that the portion in question would also have 
cleared the debt due. on it and would also yield a balance, being 
possessed by ;the same Mahajun as security for the payment of Rs. 
6,5Q0, or according to their account of R*. 8.Q00, and that instead 
of an order for possession on paying the pro \at& part of 6,500 
Rs. there should be an^order for possession, ,or declaring right to 
possession,, on paying what was due on account, which would be 
nothing. As, however, the Mahajuns were not parties to the pre- 
sent suit, although he (the Fourth Judge) concurred with the 
Second Judge in thinking, that the decrees of the Frnvincial Court 
and Patna City Court should be reversed, and the plaintiffs claim 
tqonMhird of Moohummud Buksh s estate adjudged, yet he con- 
sidered it (expedient, before passing any final-order in the case, to 
notification to the Mahajm* t illing on them, in the event 
of their refusing to relinquish possession to the appellant, to state, 
tbeirteasons to t^e-S udder Dewanny Adawlut or Provincial Court. 

AiKrtifoaionto this effect was accordingly issued with direc- 
tio nsrto the, Provincial Coqrt to* seme it on the. parties. The 
setmfe of the Rxomacial Court submitted two petitions from Radha. 
B a n k m ad# pyjoath Sahas* heirs of the .mortgagees of tafaok 
]taho*dc£port and the .Coof^heingof opioton that the . return 
njs JfMon why^they ihouJd nptfe*rd to the appellant 
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possession of her fathers third! share of* Moohammud BuksbV 
•dUtO, a decree wa pk«^d on the grouods already specified, , 
awarding to the appellant immediate ana iiBfonditioilai pds&sSibfc 
of the share Claimed and reverting the judgment 6f the lower 
Courte.. The respondent was ordered to pay all tost*. < 


* MOHUNT TEEK UM BH ARTEC, Appellant, 
versus 

SYUD IHSAN ALI and others, Paupers, Respondents. 

THIS suit was instituted in the Patna Provincial Court, on the A !««*« 
21st of November 1814, hy Syud Ibrahim All, from whom the * f 
respondents inherit, in formd pauperis , against Gosain Munnee* tton'offttf 
rambhartee, to recover possession of mouza Joravrunpoor, Sec. Am. advance 
certain rent free village# in*pergunnaChurwah Sircar Hajeepodr«J » » um 
zillah Tirhoot, Re. 12,600, being stated as eighteen times 
annual produce and Rs. 6,5,12, excess of AfaJitaftta— total Re. equivalent 
19,112. to amort- 

The plaint represented a moiety of the villages in question, as gage.wd 
the property of the plaintiff, on e- fourth as belonging to Mutsum* 
maut Rumzanee, alius Sookhoo, and the remaining fourth to Meer |j a i,i e for 
Ameer Ali. These three persons in- consideration of ad vances' to such aur- 
the amount of Rs. 4,001, farmed them to the defendant for* seven 4>l u » pro- 
years from 1200 to 1206 P. S. inclusive, and executed ia lease 
stipulating that the proceeds of the estate during this period remained, 
should be divided into three equal portions; two of which should after ho 
lie enjoyed by the farmer as interest, and the remaining share beM^d rea.- 
appropriated by themselves subject to contingent e* pences. 
villages constituting the plaintiff’s moiety were accordingly at that* with inter- 
time (1221 F. S ), in the possession Of the defendant who between- cet. 

1200 and 1221 F. 8. had realised therefrdm a net profit of Rs.* 

10,513. Deducting therefore Rs. 2,000— as the plaintiff's share of 
the sum originally ad vanced, and a like sum ' forShterest -in con-' 
formity with regulation 1 52*199$!. altogether Rt. 4,000 there re- 
mained a balance of Rs. 6,dffe* iff ^ftvour of ttye plaintiff who now* 
sued in coiisequence of the defendant’* having Refined to liquidate* 
the debtor to relinquish possession. * 

The defendants in it ply aoknowledged the grant of the farm in' 
consideration of advances to the amount of Rt a 4,001 , but main-> 
tamed that it das stipulated In the deed of leash, that,, in the event 
of the money not being made good within the prescribed period, 
the lease shduld becoritinOed till ptyment-Was made; Af the* 
whole advance bad net b4ert*rffunded fte plaintrff^pretSot cMUsf 
to annul the lease on thS pioarthat the prtncipal <of the' MtWf 
borrowed had been reaibed with interest, from the procsadrbftfce* 
land hL question waequite unte^te, ihspnnuchttf tbe fmtiaoMt 
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tion took place before the enactment of regulation 15, 1793, antP 
Mohunt the land legally belonged to the lessee. The plain- 

Teekum- tiff had besides contracted for his (the defendant's) seven years- 
blmrtee, v. moostajiree rights, but had during that time only allowed him a 
AXUnd** profit of Rs 3 * Ua 0n the expiration of the lease, in 1207 F. S. r 
others. ^eer Ameer Ali and Mussummaut Rumzanee on paying Rs. 1,600 
for the entire mouza Govindpoor and Rs.' 1,200, for half of 
mouzas Jorawunpoor and Gopaulpoor, altogether Rs. 2,800, ob- 
tained possession and he (Che defendant) still held the other 
* moiety of the latter villages and lands in lieu qf Rs. 1,200. 
The plaintiff Jiad, since 1207, continued to receive from him Rs. 
101, per annum, as^ajiree rights for the residue of the property 
held in farm. 

The plaintiff in replication contended that an advance of money 
on a lease was equivalent to a mortgage and the profits realized 
from th^ farmed property were the same as interest Regulation 15 
of 1793, limited interest to 12 per cent per annum . The defendant, 
however, with a view to obtain a higher rate of interest had dis- 
posed of his moostajiree rights to him (the plaintiff) in farm at an 
annual jumma of Rs. 720, from 1200 to 1206 F. S. inclusive, made 
him execute a kubooleeut and had continued for five years, till 
1204, F. S. to receive rent at that rate— efud* a further sum of Rs. 
230, per annum , in the name of Koondun Singh as suzawul ex- 
pences. In 1205 F. S. he cancelled the lease and took a two 
years farm (for 1205 and 1206 F. S.), of all the above villages at 
an annual jumma of Rs. 901— under the ostensible name of his 
dependant Jyemul Mohunt from him (the plaintiff) Ameer Ali and 
Mus8urmnaut Rumzanee ; and prevailed on them to allow Jyemul 
Mohunt, a salary of Rs. 600, per annum , from his two moostajiree 
shares ; appointed his own omla over the villages in question : 
collected and appropriated from the villages which formed his (the 
plaintiff's) moiety Rs. 450, in 1205 and Rs. 450 in 1206 F. S., 
refused to receiVe Rs. 4,000, the amount of his advances when 
offered to him and retained possession of the entire villages in 
dispute with the exception of a four anna share in mouza Go- 
vindpoor, belonging to Meer Ameer Ali which had been sold by 
public auction, in 120? F. S. Subsequently Ameer Ali and Mus- 
summaut Rumzanee had repaid to the defendant one-half of his 
advances and had become possessed of half mouzas Jorawunpoor, 
Gopalpoor and oV a four anna share of Govindpoor — and as the 
defendant had fraudulently received usurious interest in contra- 
vention of the regulations, he (the plaintiff) was not liable for the 
remaining moiety of tne advances. 

The plaintiff was 'sucefeeded on his death by Syud Ihsan and 
Sulamut Ali, his sons — Mussummaut Bebee Mobaruk, Bebee Goon- 
doo, and Beebun,. his wives — and Mussummaut Nikalee, Kojun 
Zebun, Oolfut, and Oomna his daughters. The defendant was, 
on his death, succeeded by his Chela Teekumbhartee. 

Off the 6th of December 1822, the plaintiff's vakeel represented 
to tffe Third iludge of the Provincial Court, that his client in- 
tended to sue separately for restitution of,his share in Govindpoor, 
which had come into the possession of An\eer Air by the collusion 
of &e defendant— and that mouzas Jorawunpoor and Gopalpoor 
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had been publicly sold towards the end of 1226 F. S. He therein Mjj jh 

fore requested that the present decision might be testriAed to the 
question of excess profits realized. I : 

The Third Judge observed, that the defendant had stated fUr btiartee/* 
1,200 to be due from the plaintiff, and the remainder of the advance syud Ibssa 
of Rs. 4,000, to have been repaid by Ameer Alt and Mussummaut • 

Ramzanee. This sum must therefore be realized from the profits 01 
of the plaintiff’s share. It was stipulated in the deed of lease that 
one-third of the profits should belong to the lessor and two-thirds 
to the lessee. And it appeared from the defendant's answer to the 
plaint.that the defendant, after Ameer Ali and Mussqmmaut Rum- 
zanee were seized of the entire mouza Gevindpoor and half 
Jorawqnpoor and Gopalpoor on the expiration., of the lease, al- 
lowed the plaintiff Rs. 101, per annum, every year as his ajiree 
rights, and accordingly accounts were produced to prove the 
receipt of Rs. 101, per annum , till 1221 F. S. but no document had 
been submitted by the defendant to shew the payment of ajiree 
rights to the plaintiff from 1222 to 1225 F. S., at which time the 
plaintiff’s share had not been sold. It was therefore clear from 
the defendant's shewing that the profits of the plaintiff's share were 
not less than Rs. 303, of yhich Rs 101, had been paid to the 
plaintiff as his rights lessor, and the remaining two-thirds, viz. 

Rs. 202, appropriated by himself as lessee. And although there 
was reason to suppose that the profits of the plaintiff’s share had 
been undervalued, yet no proof had been adduced by the plaintiff 
to this point. The defendant's plea that the profits of property 
let in lease were the legal perquisite of the lessee was quite un- 
tenable, as the regulations viewed a farm of this nature as a 
mortgage. Regular accounts under the signature of the plaintiff's 
vakeel were appended to the papers of the case. From these it 
appeared that the principal of the advance had been realized with 
interest in 1211 F. S. from the profits of the plaintiff’s share leav- 
ing a balance in his favour of Rs. 199. From 1212 to 1225 F. S , 
there was due to the plaintiff a sum of Rs. 5,586. 14. 13. on ac- 
count of principal and interest of the annual proceeds realized 
from his share. 9 He therefore passed a decree awarding this 
amount to the plaintiff and making all costs payable by the de- 
fendant. 

The appellant appealed to the Court of judder Dewanny 
Adawlut against the above decision, and the respondent appeared 
to plead in formd pauperis r.* * ' 

The case came to a helftng before the Second Judge (Mr. C. 

Smith), on the 14th of July 1827, who, paying maturely weighed 
the whole of the pleadings, recorded his Opinion that there was no 
ground for altering the judgment of tlib lower Court. On the 
contrary he considered that judgment to have been too lenient to- 
wards the appellant. For the original transaction which took 
place, on the 14th of Rubee*oossanee 1207 A. H., was g)ainly 
fraudulent and had for its object the attahiraeht of a higher rate 
of interest, than 1, was allowed by the regulations. *The *ppaH£ft 
evinced his design by immediately forming a contract, by Which 
he realized Rs. H0,p^rannum 9 09 the sum of Rs. 4,006, the leg'i! 
interest of which wai Rs. 480. In 1206 ini 1206, he obtained & 
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lift* additional sum of R§. 1 ,200, per onnfcm, and from 1207, to tbedat# 
m oh unt 1 present su **» and afterward* till 1225 F. 8. hef received' R*. 
T«ekum<* • 202, besides tbe Re. lfSOO — (a like amount being still due from the 
bhartee, »• share of Ibrahim Alt, (hef respondent's ancestor), and the legal in- 
Synd Ibsen terest thereon being Rs. 144. If, therefore, the Provincial Judge' 
othersf bad, on the ground of the interest being usurious and "the manner 

l * in which it was received fraudulent and improper, entirely disal- 

lowed the appellant's claim to principal and interest under regu- 
lation 15 of 1793, and had awarded it to the respondents such a 
proceeding would nothavfe been irregular and he tftould have been 
justified in soloing. But as the respondent had not Appealed on this 
point it was only necessary to confirm the order of the Provincial 
Court. He therefore dismissed the appeal with' costs and con- 
firmed the judgment of the Patna Provincial Court* 


1827. MOOHUMMUD HOOSEIN, son of Nisa* Ali, Appellant, 

July 24th. GUNPUT SINGH and BHOWANEE BUKSH, Respondents. 

lie term ON the 3d of October 1826, Nisar AK, the father of the appel- 
vearo spe- brought an action against Gunput Singh, one of the respon- 

ded in dents, in the zillah Court of Allahabad, to recover possession of 
clause 3, the talook Soondee, pergunna Secundra, the yearly jumma assessed 
section '3, U p 0n which was stated to be 2,400 Rs. The plaint was to the 
5SS- *°N° w * n g effect. ^ My grandfather Gholam Fureed was zemindar 
held not of the talook in question. He placed his minor son Booniad Ali 
applicable under the care and protection of Bussawun Singh, (grandfather of 
to a suit the defendant) with whom he had contracted a great intimacy, 
inAHatia- an ^ en j°i U€ d him to pay the rents punctually. • Shortly after this 
bad iosti- Gholam Fureed died, and the person abovenamed as having been 
tuted up- appointed guardian by him, allowed, for the expences of the 
wards of minor, eight anas, pet diem, out of the profits of the estate, besides 
years after assigning to him fifteen beegahs of land, and all the perquisites of 
the date of the zemindaree. W hen Booniad Ali came of age, Dureao Singh the 
the cession, father* and Hulhul Syigh, the \mcle of the defendant, refused to 
the cog- relinquish possession of the estate. Booniad Ali, consequently ‘ 
wbtehte executed ar kuboOhut of* engagement for the zemindareO in his* 
prohibited owtt battle, in the titoe*of the Ntfwab Syud Mooueziz Khan the 
by section Natim» The above individuals, instigated by enmity at this trams- 
18 , wgule- ac tiao, caused a night attack to be made upon the' plaintiff's house, 
in which: outrage 'hie relation Moohumitfud Gbons was killed. 
Subseqaentlyto this Dureao 1 Singh had the address to get a Pdttak 
audeVecutea Vkubooleut in his own name, assigning to the plain- 
tifffofhis^idfppbrt four beeg&ht of; lattd in addition to the quantity 
which he lbwariy 1 enjoyed* However, to. the time of Ismaeeh 
KbtifindNuvmb Ame^rKhsu^Naainieofthe Souba/tha plaintiff^ 
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mi, again rwogniseA ai proprietor, holding the estate in the natne l9p| 
of his eon Sheikh Badul. when .the talook m taken under the apt* 
cial management of Government, Ameer Khan granted him all the 
proprietary due* ; as did Sheo Bukah Rai the canoongo, and Oureao 


-mi 01 
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i possession of the zstnindaree. In the same manner, also, during , 8in sjUa* 
the Government of Raja Khooshhal Rai, he was recognized as the lw0 "*r* 
undoubted proprietor. In the year 1209 F. S, when questioned by. 

Boodh Sein, the naib teksildar , Dureao Singh admitted that the 
proprietary right to the zemindaree was vested in the plaintiff's 
grandfather Gholaro Fureed and his heirs, and that hie possession 
was that of a guardian only. The naib tehsildar , pn’this, granted 
the estate in farm to a person named Kamshewuk, when Gunput 
Singh, the son of Dureao, instituted a fraudulent action against 
the said Ramshewuk^ -claiming the proprietary right, and his 
claim being supported by the evidence of two or three of his 
relations, he obtained a decree to the prejudice of the plaintiff's 
right. All the inhabitants of the pergunn* are acquainted with 
the fact that the estate is the ancestral property of the plaintiff 
and that it was parted with on trust only by his grandfather, in 
further proof of which the plaintiff is able to produce duly attested 
copies of the reports ofche cahoonpoes of Secundra, the originals of 
which are deposited in the Collector's office.— On the above grounds 
the plaintiff sued for redress. 

The defendant, in reply, alledged possession on the part of his 
father and grandfather for a period of seventy years. He affirmed 
that in the time of Raja Pirthee Put, tire estate fell into arrears 
and that the then possessors were not able to make good the 
arrears ; that Moohummud Akrum, the talookdar of Chounsee, 


was desirous of paying up the arrears and possessing himself of 
the property, but the grandfather of the defendant, not wishing to 
have him for a neighbour, himself paid into the Treasury of the 
aforesaid Raia, the arrears of Revenue, amounting to 6,200 Rs. 
and obtained an order for exclusive possession of the talook % which 


he took possession of accordingly in the year 1209 F. S. ; that 
in consideration of «the poverty of the plaintiff’s ancestors a small* 
portion of land was assigned to them for ttjpir support by way of 
charity ; that at the first settlement, namely, that from th$ year 
1210 to 1212 F. &., the naib tehsildar of the pergunna having 
granted the property in. farm to Ramshewuk, that individual dis- 
possessed the defendant, in consequence of which, he sued for the 
proprietary right in • the zilhth Odurt of Allphabad, adducing, in 
support of his claim, the grants of former . Governments ; that the 
zillah Judge passed a decree in his fa vou* which was affirmed on 
Appeal by the Provincial Court, and an order for possession was 
granted by the Collector^ in the year 12l4, sincnwhiph.the defen- 
dant had been in* the unmolested enjoyment of the .property. 
The defendant finally urged that had the plaintiff’s ancestors had: ., 
any right to the lands,, except as ay modern ^wltiph right had jbeffth, 
forfeited by lapsp of rime>thej| would, not have beemtitoitdufliir. 
the time of R^KhooshfalJlai, whei^tbe property was deljffre#;, 
over to the posaasfion of Sheo Buksh Ra^^geiustwhom the^tiftyni^ 
dapt’s father brought ampctionjwd^HW ^ 8 ®^^ ^ 
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"On the 7th of April 1807, the zillah Judge dismissed 
claim of Jhe plaintiff with coete. He observed that the plaintiffs 
had tiot been able to adduce any document such .as a bill of sale* 
or other voucher in support of his claim ; that it appeared on an? 
inspection of the decrees of the Courts, dated the 15th of January 
and 6th of August 1806, filed by the defendant, that he had for? 
merty brought suits to establish his proprietary right to the estate in 
dispute against Deokinundun, Ramshewuk and Boodh Sein, and 
had obtained decrees, and that consequently the present claim 
was wholly Unworthy of being attended to. 

. The plaintiff being dissatisfied with the above judgment appealed 
to the Benarfs Provincial Court, by the First and Third Judges of 
.which, however, the' decree of the Court below was affirmed on the 
7th of February 1811. 

Nisar Ali being dissatisfied with this decision also, preferred a 
petition to the Court of Sudder Dewanny Adawlut, praying for the 
admission of a special appeal, in formd pauperis . On the 23d of 
November 1824, the petitioner was directed to conform to the 
conditions required of special appellants, but he died about this 
time, and, on proclamation, no one of his heirs appeared to prose* 
cate the suit. At length, in the year 1821, Moohummud Hoosein 
the son of Nisar Ali, made his apfjpeaiavce ; and, pleading his 
minority as the reason of his not having sooner come forward, his 
excuse was received and the appeal was finally admitted on the 
19th of January 1823. 

After hearing the pleadings on both sides, the Second Judge of 
the Sudder Dewanny Adawlut (C. Smith), recorded his opinion, on 
the 19th of January 1826, as to the merits of the case to the fol- 
lowing effect. “ The decree of the Benares Provincial Court, in the 
case of Deokinundun Singh and others, appellants, versus Gunput 
Singh, respondent, dated the 6th of August 1806, in which case 
Nisar Ali the plaintiff in this case and father of the appellant was 
not a party concerned, can form no just ground for dismissing that 
plaintiff's suit. As to the case of Bhowanee Buksh, appellant, versus 
Gunput Singh which was determined in this Court, on the 2d of 
January 1823, it clearly appeared from the evidence therein addu- 
ced that the estate in dispute originally belonged to a moosulmaun 
family. It appears, also, from the decree of the Benares Court, in 
this case th.at they dismissed the appeal, and affirmed the decision 
of the zillah Court,, without hearing any of the witnesses named by 
him in support of his claim and without assigning any reason for 
tfefe omission.*' Under these circumstances he was of opinion that 
the evidence of the appellant’s witnesses should be taken and that 
notice, should be served on Bhowanee Buksh, calling on him to 
appear as respondent in the cas^ 4 appearing, from the decree 
abq?« adverted to, tha t a third of the property now in dispute had 
been adjudged to him. An order to the above effect was issued to 
the Benares Court of Appeal and the terms pf it having been com- 
plied 1 with and a petition having been presented by one Moortuza 
Hoosein asse^ing a light to participate in a moiety of the disputed 
Sfppkf th^ognd J^udge, on the 2d of June 1827, recorded his final 
jidgmept to i' ty* following, terms. U hes.fteen deafly established by 
evidence adduced by bcfth th&p&rtils in. this and. the former 
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Booniad Alt, and grandfather of Nisar Alt ; aid that it was usurped 
Wr Dnreao Singh, father of Gunput Singh, during the minority of geio, e. 
Booniad Singh, the grandfather of the appellant* It alto appears Gtnwit , 
that from the date of Dureao Singh's usurpation to the date of 31*g» *** ' 
the claim by Nisar Ali, which was preferred on the 1st of October WM>lhrtr * 
1806, a period short of sixty years has elapsed. The defcree in a 
former case to which neither the appellant nor his father weip 
parties cannot operate as a bar to the award of the right of the 
appellant in the present, instance. It further appears from ,the 
decree in the case of Ounput Singh, plaintiff* verm Boodh Sein 
and others, defendants, dated the 15th of January 1806, corres- 
ponding with 1213 F. S., that, at the peripd of the triennial 
settlement for Allahabad, which took place, in 1210 F. S. Dureao 
Singh the father of Gunput was present and that the possession 
of Gunput, the heir of tne usurping party, commenced from the 
date of that decree. But the claim of Nisar Ali, the appellant’s 
father, was instituted in the month of October 1806. There can 
therefore be no doubt that the claim Is cognisable under the pro- 
visions of section 3, regulation 2, 1805, and that the appellanVis 
clearly entitled to the ftrSperty which he claims. As to Moortuza 
Hoosein, whose petition was not presented, until the 19th of July 
1826, and who did not come forward in either of the Courts below, 
it will be sufficient that he be directed to establish his relation- 



ship and consequent right to participate by the institution of a 
regular suit. On the above grounds the Second Judge proposed 
that the claim of the appellant should he adjudged and the decree 
of the Court below reversed. On the 12th of July 1827, the Third 
Judge (C. T. Sealy), before whom the case was next brought, re- 
corded his dissent from the above judgment and his opinion that 
the decrees of the Courts below should be affirmed He observed 
that by the. first clause of section 18, regulation 2, 1803, the Courts 
of Adawlut are prohibited trying or determining the merits of axfy 
civil suit whatever, if the cause of action shall have arisen before 
the 10th of November 1801, of which description this case was, and 
that even admitting the fact of its being cognizable under that 
regulation, still the claim was not maintainable under the pro- 
visions of regulation 2, 1805, because BussawunJSingh, who was 
alledged to have usurped the.property, held it during his life time 
and after hi* death his son Dikao held possession lor a period of 
thirty or forty years; and That, under these circumstances, the 
claim of the appellant should be rejected § 

On the 24th of July 1827, the case carai finally to a hearing be- 
fore the Fifth Judge (A Ross), Who delivered his judgment to the 
following effect. “ Dnreao Singh, the ancestor fifths respondents, 
was in possession of the disputed taleok for mole than thirty years, 
before the 10th of November 1801, the date on Which the Province 
of Allahabad came hnder the British Government. On tbit grquqd 
possession was awarded to Gunput Singh by the decile of thft.s|fyaH 
Court, dated the 15th of January llO&and that An 

appeal being preferred £y Boodh %in, Rite’ SfceWiifc ar ijii 
defendants, Waffitftttt by the BenaiiTC^h df AppdalT Besdia 
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there does not appear to be any proof that the possession of 
Dureao Singh was that of a guardian or farmer, or that the plain- 
tiff received any zenrAndaree dues or land in lieu thereof, either 
during the' time of UureaoV possession or subsequently thereto. 
Under these circumstances concurring with the Third Judge, I am 
of opinion that the claim of the appellant should be dismissed 
that the decrees of the Courts below should be affirmed* and 
that the appellant should defray the costs of suit incurred in 
all three Comte by himself Qunput Singh and Bhowanee Buksh ; 
but that; the appellant being a pauper , the respondents should, in 
the mean time, pay a moiety of their vakeels fees* leaving them to 
be reimbursed from any property which may hereafter be found to 
belong to the appellant/' 

A final order was passed accordingly.* 


• On llie 15th of April 1828, the subjoined reference connected- with this 
subject was received from the Judge of ziilah Gorukbpore. 14 It Iwib been ques- 
tioned here, whether the prohibition set forth in the latter part of clause 3, 
section 18, regulation 2,1 803, against bearing any soil for private claims, in 
which the cause of action shall i&ve arisen before the 10th of November 1801, 
from and after the 10th of November 181JL has not been dune away with by 
regulation 2 of 1805. • « 

To me it appears that the prohibition Continues in full force, and I find in the case 
wheel of Government, appellant, vt. Mussutmnaut Rajearee Dibia and others, res- 
pondents, (Macnagbten'a Reports, vol.2, page 16, linen? to 11, from the bottom), 
the corresponding enactment for Bengal stared in general terms as still in force* 
That case might, however, be .considered as coming more properly under the 
enactment regarding public claims, the Sudder Dewauny Adawlut appearing to. 
have considered the ouster of respondents by the Revenue authorities without 
suit, as equivalent to a suit. But in the case of Moohummud Tarkhan, appellant, 
u Adoobuminud £sau Khan, respondeat, (Macnaghten's Reports, vol. 3, page 284, 
Jinel2 from the bottom}, the same enactment is held in force in a distinctly private 
claim. I should not therefore have troubled you on the subject; but the doubt 
having been raised, and there being no printed decision for these provinces, or 
authorised construction, by which, 1 can prove my point, 1 request the favor of 

J our obtaining fo$ me the decision of the Superior Court on the subject* If as 
presume, the point referred to be considered clear and. requiri.ng*no discussion, 
may 1 request the further favor of your forwarding me the decision of the Court 
without delay, as with reference to some matters of importance in agitation here 
it is desirable, 4 should be possessed of it ac as early a •period as possible. To the 
above reference the following reply was sent. 44 The Court of Sudder Dewanny 
Adawlut have had before them your letter, dated the 2d instant, requesting their 
opiuion as to whether the prohibition set forth in the latter part of clause 3, 
section 111, regulation 2, 1803, against hearing suits for private Claims has been 
superseded by the provisions of regulation 2, 1805, In reply, I am desired to 
communicate to you the opinion of the Court that, notwithstanding the meotion 
of the period of 60 years, in the regulation last cited, no claim can now be 
heard, which had its origin beyond the date of the cession, and this without any 
reference to the mode in which the possession may- have been, or may be ai- 
led ged to have been, acquired, and that consequently the rule contained in clause 
3, section 18, regulation 2, #1803, remains iq full force.** 

On the 26th of September 1826, the Court came to a similar resolution on an 
antilogous point. « 

In the ease of MURDUN SINGH and others, 

terms 

* NUJIJEB ALI and others. 

Before Messrs Leicester and Dorin, In which it was held that notwlth- 
stamling tBefiO Veers mentioned iir rcguftttion 2, 1805, no claim can go hack 
beyend the dale of the cession, ant) thin without preference to defendants posses- 
sum having t)(pn fair or unfair* 

/JBr* Rosa ef tha point o f construction bfing put'lo him, concurred. 
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BEER SINGH MAHTOON and others, Respondents. 

y • # 

THIS action was instituted in the zillah Court of Purnea, on The bus* 
the l3thof June 1814, by Poo run Chowdree, the father of the J* n< f 
appellants, to recover two hundred beegahs of lakhiraj land. The *f 
respondents were the defendants in the suit. land be- . 

It was stated in the plaint that the land in dispute was part longing to 
of five hundrecLfaepuA* granted as a rent free tenure ty virtue of a JV*"J. f !? aDd 
sunnud , dated in 1171 F. S., to Svud Quldar Ali by Nawab swhg ^ 
Sipahdar Jung, his grandfather. Syud Quldar Alt, sold the q„ en tiy. 
200 beegahs in dispute to the plaintiff, for 718 Rl, executing selling the 
a regular deed of sale for the same, which bears date the wmejanil 
28th of Aghun 1221. The plaintiff subsequently let the land 
in farm to Rughoonath Thakoor and Sohun Lai, at a rent of 40 t | ie g rBt 
Rs. per annum , and they proceeded to plough and cultivate »aie whs 
it. Upon this the defendant Beer Singh Mahtoon, assisted and thoiiirb’tli* 
supported by Ram Pershad Mahtoon and Kishen Pershad ^Mah- cong J llt of 
toon, made his appearance op the land with two hundred men, the wife is 
forcibly dispossessed the rfnters aforesaid and cultivated the land requisite to 
on his own account. The defendant Quldar Ali in reply-set |J|^™ t r |* e er 
forth, that the land belonged to his wife Uzeem Oonisa solely Moohum - 
He admitted that he had sold it to the plaintiff for 717 Rs. and that mmiun 
he had received 317 Rs. giving a deed of sale for the same. But l«w, ® ,w j* 
the transaction on coming to the ears of his wife met with her dis* f 0 "* l r ^ ||in- 
approval and she afterwards sold the two hundred beegahs at a ed lh5g 
higher price, viz. for 795 Rs. to Beer Singh Mahtoon, gave a jusUnce. 
regularly attested deed of sale for the property and put him in 
possession. This induced the plaintiff to offer the same price of 
Rs. 795 adding 80 Rs. for the agent if the purchase should be 
negotiated. It was, however, refused by Uzeem Oonisa on the 
ground that she had already parted with the land to Beer Singh 
Mahtoon. The plaintiff then applied to the defendnnt Quldar All 
to receive the remainder of the purchase money and to conclude 
a purchase, but thft was also refused. • 

The defendant Beer Singh Mahtoon stated, that he had pur* 
chased the land of Uzeem Oonisa through her ageqt Meer Quldar 
Ali and obtained possession accordingly. The defendants Ram 
Pershad Mahtoon and Kishen Psrsb^d Mahtoon, denied that they 
were present when Beer Singli took possession of the land, the 
defendant Uzeem Oonisa stated in her reply that the land had 
come into her possession in regular descedt from her rftafernal 
grandfather Meer Namdar Ali® and that she had never consented 
to the sale of it by her husbaujl to the plaintiff', bet sold it herself 
to Beer Singli Mahtoon, executing a bill of sale and putting him 
regularly in possession, and further that the unauthorized sale # by 
her husband had occasioned a quarrel between her and him whijh 
was not yet reconciled. On the 1st of January 182 1, tlte Officiating . 

Judge of zillah Purnea ga?e a decree for the plaintiff with costs, 
on the following grounty ; that na regulation and no fcWfom* 
appeared of wai suggested in the defence by which ute plaintiff' 
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* 8gy ‘ was disabled from bolding ^the land be had purchased of Meer 
Chytim * QuWar Ali. It was his (the Judge's) opinion that Uzeem Oonisa 
Cbowdree was aware of the transaction and made no opposition to it. At 
and others, any rate the non-concurrence of husband and wife in the transac* 
was of no importance, while the deed of salein the possession 
toon and °f *ke plaintiff was in every respect legal and valid, 
others. The defendants appealed from this decision to the Provincial 
Court of Moorshedabad. In the interim the original plaintiff had 
died and was succeeded by his sons. 

On the 19th of July 1822, the appeal was heard before the First 
and Second udges of that Court. From the futwa Of the law officer 
called for on that occasion it appeared that if the sale was against 
the will and without the concurrence of Uzeem Oonisa, it was 
illegal and invalid ; and as it appeared to the Court that Uzeem 
Oonisa was not consenting to the transaction between her husband 
and th% respondents father, the zillah decree was reversed with 
costs. 

Petition was then made for special appeal to the Court of Sudder 
Dewanny Adawlut, which was granted and the appeal came to a 
hearing, on the 16th of April 1827, before the Second Judge (C. 
Smith) who recorded his opinion asfollgwp. 

“ 1 give no credence to the statement of Quldar Ali that he did 
not receive the whole purchase money 717 Rs. as specified in the 
deed of sale, dated the 28th of Aghun 1221. F. S. and I have no 
doubt but that the full amount was received. Of the two deeds of 
sale, referred to by the parties to the suit, that held by the appellants 
is the valid one, as it bears the earliest date. As to the non-agree- 
ment of husband and wife to the sale by the former, it is very 
clear that in several similar transactions, they (Quldar Ali and 
Uzeem Oonisa) concurred and agreed, and looking to the bad 
character notoriously borne by the latter, 1 see no reason, in 
this instance, .to credit her assertions respecting her non-agreement 
to the sale made by Quldar Ali to the respondents father. I would 
therefore reverse the decree of the Moorshedabad Court and 
affirm that of the zillah with costs.' 9 The Fifth Judge (A. Ross) 
concurring in the above opinion, a decree was passed accordingly. 
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GOVERDHUN DAS, Appellant, • . '»**?• 

versus * 

WARIS ALI, Respondent. 

fHIS was a suit instituted in the Dewanny Court of the City 
of Benares, on the 31st of May 1816, bv Anupun Das Sahoo to Sj mm. 
recover from Waris Ali the sum of 3,260 Rs. principal and interest pal maybe 
of a bond, bearing date in Bysakh 1867, sumbut. ' awarded 

The plaint set forth that the above sum was due from the de- 
fendant being 1,054 Rs. interest on 2,206 Rs. the principal sum £c CrU ed 
600 Rs. paid by the defendant, having been, subtracted from the subsequent 
balance of interest. * to recourse 

No defence was setup, and on the 26th of April 1819, judgment 
was given by the register for the plaintiff with costs, ana interest r y 0 f the 
on4he amount till paid. . The defendant appealed to thp Provin- delt.^ 
cial Court of Benares, stating that he had, on the 16th of Septem- * ** 
ber 1819, after the passing of the decree in the City Court, paid 
into the Treasury of the Court of zillah Ghazeepore, the whole 
amount of the award with the costs of suit, viz. 3,586 Rs. — 
anas. The plaintiff had demanded interest on this sum from the 
date of the plaint to Ih# da$ on which he received it, and had filed 
a petition to that effect in the City Court of Benares, and that the 
appellant had also presented a counter petition explanatory of the 
case, but an order was passed for the payment of interest by the , 
register. The appellant further stated, that as the amount of in- 
terest awarded by the City Court would make the interest more 
than double the principal, and a* the plaintiff had been allowed 
in that Court to carry the sum of 600 Rs. paid by the appellant, 
to the account of the interest instead of the principal, he had 
appealed to the Provincial Court. 

On the 23d of November 1822, the Second and Officiating 
Judges of that Court concurred in opinion, that* the aetion of the 
respondent, in the City Court, and the decree passed thereon, it 
being for a sum of principal and interest of which the interest ex- 
ceeded the principal, could not hold good. The sum paid by the 
appellant and acknowledged by the respondent, viz. 600 Rs. 
should have been carried to the account of principal. They there- 
fore altered and amended the City Courts decree and awarded 
3,212 Rs. to the respondent, with interest, froifi the date of the 
decree in the City Court till payment, and costs to be borne by the 
parties respectively. 9 

Anoopun Das Sahoo dying, his son Goverdhun Das carried the 
case by special appeal into the Codrt of Sudder Dewanny 
Adawlut. 9 • • 

The reasons for granting the appeal were recorded in the pro* 
ceedings of the Court, dated the 16th of June and 2d of July 
J 823, and the appeal was heard before the Second Judge (C. 

Smith), on the 16th of June 1827* and judgment given* to the 
following effect. 9 • " 

“ The decree of ttys City Court seems to have awarded to the 
plaintiff the principal sum as specified in the bond 2,206 Rs. 
interest thereon from the date of the bond to that of the 
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plaint ; interest on it (the principal) from the plaint to the date of 
r the decree And interest on the total amount of these three sums ad- 
r ded to the costs, from the date of the decree to that of payment : 
which appears to have Seen the 2iet January i821. 

Five separate sums then are due to the appellant, viz. one sum 
oftprincipal, three of interest and one of costs, thee specified; the 
original sum of 2,206, interest thereon after subtracting 600 
Rs, paid,— 1.054. Interest on the original sum from the 
date of the plaint till that of the decree *769. Interest on 
the total of these sums from the date of the decree to that of the 
payment 058 Rs. Besides a sum of 325, as costs making the 
whole amount 4.712. The defendant has paid of this 
amount 3,586, there remains therefore due to the appellant 
1,126, so that this appeal which is for 1,424, is for mort than 
the amount due by 298. The carrying of the 600 Rs. paid 
by the respondent to the account of interest and not of prin. 
cipal was quite correct, inasmuch as that sum and more 
than that sunt was then due as interest; and itie usual till the 
whole amount of interest is paid to carry any sums received to 
the account of interest and not of principal. As to what has been 
stated on the part of the respondent, respecting the ioterettt ex- 
ceeding the principal, the rule is that if* thaezcess of interest had 
accrued before any steps are taken to recover it, it cannot be 
awarded in a Court of law. The case is far different when the 
excess has taken place after recourse to a Court of law and be- 
tween such recourse and the date of the decision. In this case 
there was no necessity for an appeal from the zillah; the Provin- 
cial Court of Benares should have ordered an arbitration. I would 
reverse the Provincial Courts decree and affirm that of the City 
Court, with co>ts in the Provincial Court and in this Court as far 
as the award goes/' 

The Third Judge (C. T. Sealy) concurring in the above opinion*, 
a decree was passed accordingly. 
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OOMACHDRN BUNHOOJEA, Appellant,* - 


versa* 

LUKHEE NARAIN and others, Respondents. 



THE appellant w«s formerly plaintiff in this east. Hi ml #1 Wgbevieir 
for htmtflf airdoii behalf of Tara each urn Bunhoojea and other procure J 
minor none of Radha Mohuo Bunhoojea, deceased. The action oJTofTd^ 
was brought on the 13th of January 1817, in the Calcutta Court cree passed 
of Appeal. The present respondents were the defendants in thetefevourof 
suit , the object of which was to reeover the sum of 16,666 Rsi; ^ r *l ,0,w ' 
on account of the principal of a bond and 6,573 Rs. interest on ^ 
the same, in the name of Byjnath Mookerjeaand the sum of twenty been ap- 
Rs. as fcharge incurred for Mrving a notice— total 23,258 Its. The pealed to 
plaint was to the following effect. K, *f in 

W ith a vie w to obtain the execution of a decree (pr a zenyndaree, ^ P MiiWi^e 
situated in Durodoomna and other pergunnas, in Midnapoor, father be- 
which had been passed by the Court of Surider Dewanny Adawlut, tame sure* 
in favour of Lukbee Narain Rai, Shama Pershad Nundee, Aniind **** • 
LaL Rai, Nuud Lai Rai, Mudhoo Soodun Rai and Ounga Narain * f n 

Rai, from which decree Mussummaut Soolukhna, the widow Of considers- 
Soonder Narain Rai, had pfeferred an appeal to Hie Majesty in tion of 
Council, it became necessary that the parties in whose favour the w ^ ich ^ 
judgment had been given should furnish security to abide by the fa^fhe * 
ultimate award. Those parties accordingly, through the instru* respon- 
mentality of their agents, Ram Nundee, Rughoonath and Hur- dents an 
chunder, applied to Hadha Mohun. the plaintiff’s father, and en ^ e ' 
agreed to pay him the sum of 20,000 Rs. in consideration of 
his standing forward as their attorney and' surety. After the sum of 
plaintiff’s father, in conjunction with the plaintiff’s uncle, Kish- 2M00 Rs. 
en Mohun Bunhoojea, had become sureties and the security wWcl1 8U, “ 
bond had been approved, they borrowed the sum of 20,000 J^Saie * 

Rs. from Byjnath Muokerjea, on the credit of the plaintiff’s father been bor- 
and the responsibility of the agents aforesaid, to be appropriated as rowed from 
the stipulated compensation to the plaintiff* s father and unde, and, a P® r * 
on the 16th of Saw%n 1220 B. S., the aforesaid persons executed, in creditor * 
favour of the plaintiff’s father, a written engagement, containing the appel- 
several distinct conditions. In consequence of that engagement lam’* father* 
and their petition to the Court of Sudder Dewanny Adawlut, the 
decree of that Court was exacted in their favouf by meant of the l0 pay 

plaintiff’s father, who eubseqwehtLv died, leaving the plaintiff and this sum 
his brothers heirs to hie property- after ward\ the parties who had "tibe tups 
contracted the engagement, with the exception of Shama Pershad 
Nundee, presented a petition to the Coftrt of Suddtr* Dewanny t |, e « ppe l- 
Adawlut, to set it aside ; butjthjs petition was rejected. The appeal lent was 
to His Majesty in Council, was withdrawn by Mussummaut Boo* 
lukhnaand the contracting* parties, her opponents in the suit, [j,™ ^ 
obtained unqualified possession of the estata. Shama Pershad W0Q id be 
Nundee paid his proportionable shar* of the engagement anfount- sued fertile 
ing to 3,333 Re. and the othf r defendants refused to discASrge J * 0 ®® in 
their shares. Bui the loan of 20,000 Rs. haring been obtained on 
the credit of the plaintiff's father, Jugesur Motlsijea, son bf thereupon 
Byjnath! served the pAintiff t ith* a notice to pay through Air* he psid the 



*«4 CASES >N THE SUDDER DEWANNY ADAWLUT. 

mi. Wordsworth, an attorney of the Supreme Court, and was about 
to institute a suit against him for the same, when the plaintiff, 
JTkThV trough *® ar disgrace and of being brought into the Supreme 
this case 111 Court, P a *d down the money demanded, taking a receipt for the 
the respop- same. He therefore now sued for the recovery of it. The de- 
dents were ftndants Lukhee Narain Rai, Anund Lai Rai, Nund Lai Rai, and 
I'able to Mussumtnaut Hurreepria Munee, (mother and guardian of Mudhoo 
theappeN Soodun Rai and Gunga Narain Rai, minors), replied by denying 
lent the that they had ever borrowed the sum of 20,000 Rs. from Byjnath 
amount so Mookerjea or given it to the plaintiff’s father, in consideration of 
paid by his becoming their surety. They stated that the father of the plain- 
ther w?S” ^ having avowedly the welfare and benefit of the defendants at 
the chat ge heart, caused a loan to be taken of 20,000 Rs. from Byjnath 
for the Mookerjea, on the security of Nundee Ram, Rughoonath and 
notice and Hurchunder Sein, the agents of the defendants, with a view to 
oul refer- defray the expences attendant on his becoming surety and acting 
enct to* the as attorney iu the case ; that he also caused an engagement to be 
fact whether executed, containing several stipulations, but that after the decree 
the amount 0 f t |, e Sudder Dewanny Adawlut had been executed, he acted in a 
was actual- nianner wholly inconsistent with those stipulations, and had no 
ly realized object in view but the ruin and distress of the defendants; that 
bytheap- he sowed dissension between them ind*Shama Pershad Nundee, 
pel I ant’s f rom which individual he took another engagement, and, with a view 

not ™ ° r to the subversion of the rights of the defendants, he presented both 
engagements to the Court of Sudder Dewanny Adawlut; that he 
sought by all the means in his power to reverse or alter the decree 
which had been passed in the defendants favour by the Court 
of Sudder Dewanny Adawlut and made no effort whatever to 
secure to them the arrears to which they were entitled ; that he 
never paid them their dues with punctuality which induced them 
to contrive means of putting a stop to the appeal to His Majesty in 
Council, in order to effect which they consented to relinquish their 
right to nearly* two lakhs of Rs.; that under these circumstances 
the plaintiff was not entitled to recover the sum claimed which 
was not given to his father in consideration of hi9 being surety 
but in order to defray any expences which might be incurred by 
him in the capacity of surety or attorney during the time that the 
appeal might be pending before the King in Council. 

The plaintiff in replication denied the plea of the defendants. He 
denied that his father had ever infringed the conditions contained in 
the engagement, dated the 16th of Sawun 1820 B. S., in which there 
was no coudition requiring that there should be an actual decision 
by the King in Council ; but that on the contrary it was expressly 
stipulated that in the .fcvent of the appeal being withdrawn by 
compromise between the parties, plaintiff’s father should not 
be called upon to refund any part of the sum he had received. 
The defendants in rejoinder urged lhat in the bond executed in 
favour of Byjnath Mookerjea there was the security given of the 
estate of the defendants aqd of their agents Nundeeram, Rughoo- 
nath and Hurchunder; that it contained no mention of the father 
of the plaintiff or of the loan having been obtained on his credit ; 
that had the bond in question been authentic and had the sum 
specified in. it been received bj the defendants from Byjqath Moo- 
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k«i)«a 9 either he or hie em JugesOr would have demanded repay# 
meat from* the defendants and their sureties and not* from the 
plaintiff, and lastly, that, if the plaintiff had preferred any other j 
bond purporting to be 'for a loan obtained on the credit of his „ 
father ana being other than the instrument above specified, he Narnia dpt 
could have done so only with the view of injuring die defendant** 

The defendants Nun dee Ham and Rughoonath made the same 
defence but Hnrchunder Sein did not appear. 

* On' the 16th of January 1823, the Senior Judge of the Calcutta 
Court of Appeal, passed judgment in this case to the following 
effect. u It is admitted by both parties in this case that a security 
bond was executed and filed on the records of the Couit of Rudder 
Dewanny Adawlut, and that 20,000 Rs. was the sum therein 
Specified. But it appears from the tenor of the engagement 
executed by the defendants, that the above sum was not borrowed 
solely for the purpose of granting a consideration tp the steely hut 
for the purpose of defraying any expences that might be incurred in 
the discharge of the offices of attorney and surety It is plain* 
however, that the father of the plaintiff contributed no labour in 
the Capacity of attorney, inasmuch as the appeal was settled by 
private compromise, and, although there is no doubt of the fact that 
a bond was exe k uted m'faveuf of Byjnath Mookerjea for the sum off 
Re. 20,000, vet, from all the circumstances of the case and especially 
from the evidence of the witnesses Moonshee Moohumtnud Punan 
and Anutid Chunder Chutoorjea, whose testimony is acquiesced 
in by both parties, it is clear that th& plaintiffs father caused the 
same to be executed, simply as a nominal transaction. It does not 
appear from the evidence of any one witness that the defendants re# 
ceived the money from Byjnath and paid it over to the father of the 
plaintiff in consideration of his becoming their surety and attorney* 

Besides it is inseited in the bond that the estate of the defendants 
is to be considered liable for the repayment of the loan and that 
Nundee Ram and the two others, are also responsible ; but therein 
no mention made of the liability of the plaintiff’s father as surety 
which should lead to his having been served with a notice “by 
Juge«ur or to his psmng the amount demanded. Neither has the 
plaintiff in point of fact either proved that he* was served with the 
notice or that he paid the demand; moreover the father of the 
plaintiff caused the bond in favour of Byjnath Mookerjea to be 
executed in a furzee or substituted name, contrary to the provi- 
sions of regulation 7, 1799, and circular order of the Court 
of Sadder Dewanny Adawlut, uhdei date the 25th of July 1809. 

Under these circumstances the claim of the plaintiff is inadmissi- 
ble." He therefore dismissed the plaintiff's 'cl aim with costs. 

The appellant being dissatisfied with thisMecisWa appealed from 
it to the Court of SUdder Defanny Adawlut. On the l8thof June 
1827, the case came to a hearing esparto, (the respondents not-ap* 
pearing after due notice served) before the Second Judge (C. Smith)* 
who lifter putting certain questions to the vcJaifi bf the appellant 
recorded his ofinion in the following terms. appears that the 
respondents, with a view to obtain the execution or ’the decreed? 
the Court 6f {Judder Dewanny Adevtfut* ft|$«d on the May 

1811, tfodtrtaoft, in conformity to that UdtirtM order; dated *bt 
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1827. 15th of March 1813, to furnish security to the amount of 20,000 
Oomachurc in name ^ a< ^ a Mohun Bunhoojea, father of the 
BuXmjea, appellant and Kishen Mohun Bunhoojea. This security bond was 
*. Lukhee * executed on the 4tn of Bysakh 1220 B. S., corresponding to the 
Naraiu and 5th of May 1813. It was filed in Court, on the 7th of May, of the 
others. aame year, and, the security having been found to be good and 
sufficient, an order was issued on the 2d of August, for carrying 
into execution the decree of the Court. A detail of the conditions 
entered into between the respondents and Radha Mohun, on account 
of the security was contained in the engagement executed on the 
16th of Sawun 1220 B. S. by Hureepria, the mother of the minor 
Anund Lai fchowdree, Nund Lai, Mudhoo Sooduu, Gungaram 
and Lukhee Narain. It forms No. 20, of the file of the proceedings 
of the Court of Appeal. There was another engagement executed 
by Shamapershad Nundee, on the 20th of Jeih 1221 B. which 
Baboo pugunatji Singh and Moohummud Punah, vakeels of the 
said Shamapershad, acknowledged on the 2d of July 1814, to be 
a genuine and authentic instrument. It appears, also, from the 
proceeding of this Court, dated the 2d of July 1814, that the 
engagement executed on the 16th of Sawun 1220 B. S., contained 
twenty-one conditions and was filed in Court on that date by the 
vakeels of the obligors. The Court having* approved its contents, 
an order was issued, on the 5th of July, of the same year, to the 
effect that as all the respondents had, in furtherance of the execu- 
tion of the decree, consented -that possession should be given to 
their surety Radha Mohun Bunhoojea, the Judge ofzillah Midna- 
pore should recognize that individual as the person authorized to 
exercise active interference in all matters relating to the estate. 
Afterwards, when, on the 23d of January 1816, the respondents 
preferred a complaint against the said Radha Mohun to the Court 
of Sudder Dewanny Adawlut, it was deemed unworthy of attention 
and in the proceeding containing its rejection, it was recorded that 
no act had beeri established against Radha Mohun, or his heirs, as 
having been done in contravention of the engagement, and, 
consequently, such as to annul its conditions, and, that the objections 
wged, especially the first, relative to the omla, and the sixth, 
relative to the bond fpr 20,000 Rs executed in favour of Byjnath 
Mookerjea, for a debt willingly incurred by the respondent, as the 
consideration to Radha Mohun for becoming surety, were utterly 
futile. From the above circumstances it is abundantly evident 
that there is a sum of 20,000 Rs. due from the respondents in the 
formercase, according to the security and agreeably to the conditions 
contained in the two engagements. In the fourth condition of the 
engagement, executed •on the 16th of Sawun 1220, it is specified 
that, in the event of the appeal to England being in any manner 
adjusted or withdrawn in this country, neither the respondents nor 
their heirs would require from the appellant’s father a refund of 
the sum of 20,000 Rs. which had been advanced to him in 
consfderation of his becoming surety. It appears from ths 
proceeding of the 10th of AugusL 1818, that the appeal was 
compromised seven years after the decision and five years after the 
execution of the engagement. This being tjje case it only remains 
to enquire whether the appellant or his father did or did not 
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actually receive the gum stipulated to be paid in consideration of 18tr. 
the security. But the appellant admits that it was revived. His. 7~~ 
statement is to this purport. “ The respcgidents had no money HuiXoojeii, 
wherewith all to pay the money promised by them to my father. v . Lukhee * 
Therefore my father procured a loan to be made to them by^nramaud 
Byjnath for which a bond was executed on the 16th of Sawun 12^0, 
and the respondents made over the amount to my father, ’in 
consideration of his becoming surety now admitting that this 
statement is true, it is plain that the appellant can have no claim 
on the respondents, for the consideration of the security, which he 
admits that his father received. But in point of fat£ he has not 
sued on this account. He sues because the amount of the bond 
{the money having been obtained on the credit of his father) was 
repaid'by the appellant, the respondents having failed to repay it 
on demand and the appellant having been consequently served 
with a notice by the attorney of the son of the obligee, foi* which ha 4 
lias the receipt of Mr. Wordsworth, the attorney in - question* 

Although, viewing the case in ail its bearings, it is possible that, 
in reality, no money was ever paid by Byjnath Mookerjea on the 
credit of Radha Mohun Bunhoojea, and that the bond was executed 
in favour of Byjnath (who i%as the uncle of the appellant's father), 
with the view that whW6ver, according to the stipulation of the 
engagement, any money should be deposited in the hands of 
Radha Mohun he might he able by means of such bond to secure 
to himself a remuneration with interest for having become surety, 
still it has not been satisfactorily established to my mind that the 
bond was a mere nominal transaction. But whether it was 
merely a nominal bond or for a debt bond fide incurred, a large sum 
is unquestionably due from the respondents, because, supposing the 
bond to have been merely nominal, in that case, neither the 
plaintiff nor his father can be said to have received any thing on 
account of security » and if the bond was for debt bond fide 
incurred, in that case, admitting that the plaintiff's hither received 
a consideration for his becoming surety, still the respondents are 
liable for the amount of the debt which was borrowed for them oa 
the credit of the pfcuuttff’s father; and, in the event ol their inability 
to pay, the sureties Nundee Ram, Ruglfoonath and liurchu ri- 
der Sein are liable. That the bond should have been merely 
nominal rests oa conjecture alone —but it is certain that in virtue 
of the bond or rather the receipt granted by the attorney of 
Jugesur Mookerjea for 2 3,238 . s dated the 18th of November 
1818, that sum is due from the rt s>pondents, f as well as the sum of 
20 Rs. charged for the notice. I am, therefore, of opinion that the 
respondents should be adjudged to pay that sum w*ith all the 
costs of suit. * * 

Subsequently to the delivery of this opinion certain of the 
respondents appeared and having appointed vakeels delivered in 
their replies to the pleas of appeal ; but the t Third Judge (C. 

T. Sealy) being satisfied, after a due deliberation of all the cir- 
cumstances of the case, that* the claim preferred b’y the appellant 
was just, concurred i it the opinion expressed by the Second* 

Judge. A final decree was consequently, on the 3d of October, 
passed in conformity thereto. 
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Nor. 13th. 


GOKUL PERSHAD, Appellant, 
I versus 

SUNSAREE MUL, Respondent. 


In suit for ‘SUNSAREE Mul was the plaintiff in this case. He sued for 
money and the recovery of 12,101 Rs. on account of outstanding balances, 
embezaslefi a * s0 ^ or recovei 7 i D, 1 00 Rs. in gold mohurs and one hun- 

the PnivVn- dred an( ^ twenty Rs in silver; also for 250 Rs., on account of an 
ci«f Court enouy inkstand, shawls and handkerchiefs, also, for 2,250 Rs. on 
adjured account of twelve ornaments as specified in the plaint. The total 
B^h'ird'of 0 ^ ainount money claimed was 24,821 Rs. and there was a further 
th'^amonnt claim for the recovery of his ledgers and account books, extending 
claimed to from the year 1 863 to the year 1879, sumhut cera . 
he made by The claim was prefeired in the Bareilly Provincial Court, on the 

defeifdantfr of June 1823, and the defendants were Guneshee Lai, Piubhoo 
as a tfnrfor ^ as an d the appellant. It was set forth in the plaint, that, from the 
liih conni- year 1863 to the year 1879, a mercantile establishment was carried 
v»*ice, lint on in the town of Bareilly, in the name of the plaintiff ; that, in the 
°refVm-(| 1 y ear * ®03, * ie cons tituted the defendant Guneshee Lai his gomashta , 
bv him/tiie an d» secondly, in the year 1877, \q employed the defendant 
Court of Pruhhoo Das, in the same capacity, tbe^ being thus entrusted 
SiidJer generally with the management of the affairs of the concern; that 
Adnwhi? during the periods of his indisposition, when the plaintiff was 
reversed confined to his house, the ready money, bonds and all other des- 
thls order criptions of property, were confided to the care and custody of 
as beimr those individuals ;• that on the 2d of Aghun 1878, he committed 
teTby u"" t0 t * ,e * r c * ,ar o e his ready money and jewels, but that they betrayed 
regulations their trust and conspiring together carried off the whole of the 
and inrun- pipers and property belonging to the concern, to their own house*, 
sisieuf with aiic j t0 t h at 0 f Gokul Pershad the other defendant, and refused to 
onhedviT deliver them up op demand ; wherefore the plaintiff now sued for the 
Courts. amount ibove specified reserving his claim for other property until 
he should have ascertained the full particulars of the defalcation by 
reference io his account books vet in the defendants possession. 

The defendants Guneshee Lil and Prubhocf Dasalledged, in 
reply, th it the former wis nephew and the latter grandson of 
the plaintiff, who, by reason of his being childless sent for Prubhoo 
Das, from Allahabad, and, being at the time of sound disposing 
mind ciused an entry to he made in the year 1878, in the book of 
that year, transferring the whole property realized and the outstand- 
* ing balances of the corrcern from his own name to that of Prubhoo 
Das and his deceased son.Kalka Das. The amount so transferred 
was 24,10 1 f Rs t > oue-half of which sum the defendant was law- 
fully entitled ; tint the allegation of (he plaintiff as to his having 
on the 2d of Ay huh 1878, entrusted the care of his ready money 
and jewels, to the defendants was entirely false, inasmuch as the 
defendant, Guneshee Lai, was on that date, in Aligunge; and 
besides, had this been the cash, the property so delivered would 
have been entered in the account books or there would have been 
some voucher of the delivery forthcoming ; that as to his other 
claim of 12,101 Rs. the defendants were unable to reply, to it as 
there was no specification of the particulars of that claim or state- 
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ment as to how it originated ; that the plaintiff's assertion as to his 18*7. 
having constituted Frubhoo Das his gomashta % in tha year 1877 # 
was absolutely false, as would be proved Ijy reference to the ac- 
count books, which contained no mention either of the date of Snnsare* ' 
appointment or amount of salary annexed to such office; that^Mul. 
Prubhoo Das was the plaintiff s grandson, and, in virtue of that 
near relationship, was entitled to half his property and the fact 
that Prubhoo Das was not his gomashta , might be proved by this 
circumstance, viz. when the plaintiff petitioned the Court to ap- 
point Guneshee Lai, their treasurer, he named Prubhoo Das as the 
surety of that individual, and had Prubhoo Das be^fi his gomashta 
he would, unquestionably, have caused mention of that circum- 
stance to be made in his petition and in the security bond; and, 
lastly, that the truth or falsehood of the plaintiff’s statement as to 
the defendants having made away with the account books, from 
1861 to 1879, would be apparent from an inspection of the ledger, * 
for 1878, in which the accounts of all the former years were in-** 
eluded The third defendant in his reply contented himself by 
observing that the claim against him was founded in malice and 
fraud. He had been charged with receiving property made away 
with by the other defendants from whose reply, however, it would 
be perceived, that, ifi point of fact, no property had ever heeu 
made away with. 

On the 12th of March 1824, the Senior Judge of the Bareilly 
Provincial Court ga\e judgment in this case in the following 
terms. The testimony of the witnesses adduced by the plaintiff 
is entitled to greater credit than that of the witnesses adduced by 
the defendants, for those of the latter are either their connexions 
or their dependants, while those of the former are wholly uncon- 
nected with him ; independently of the discrepancies observable in 
the evidence of the witnesses for the defendants. The deposition of 
Lalla Tejrai a witness of the plaintiff who is^roprietor of the 
banking house of Moolchurid and Ramsnhai, and who is a 
highly tnift worthv person, proves that Guneshee Lai and Prubhoo 
Das, seeing that their patron and benefactor, the plaintiff, was 
attacked by a sev%re illness conspired to embezzle hi$ property, the 
fruit of his earnings for several years, which they carried off, 
together with all the vouchers, and books of the establishment; 
and, in conjunction with the third defendanj, Gokul Pershad, 
secreted the whole in some place suggested by the latter individual. 

They made a false entry in the st page of the ledger without the 
knowledge and contrary to the »i*clination of the plaintiff, making 
all the outstanding balances amounting; to 24,101 Rs. payable to 
Prubhoo Das and Kalka Das, and with a view to ebneeal their 
fraudulent practices they ttav^e either secreted or destroyed all the 
account books of the concern from the, year 1863 to the year 1877. 

Certain arbitrators who were appointed to adjust the disputes be- 
tween the parties have stated their inability to do so, ii^ conse- 
quence of the accounts for^ast yeafs not beingVorthconiing^ The 
vakeels of both parties admit that there wa9 no rfiention made of 
the ready money and jewels in the account book or ledger, which 
the defendants produced from their own house and presented to 
the inspection of the arbitrators, It is fair therefore to presume 
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1827. that it was the private property of the plaintiff and did not form 
Gukui Per-« an y part °^“ 8 raercant ^ e concern. That the two defendants Gone- 
oiifidf *. " B ^ ee Lai and Prubhoo Das, took from the house of the plaintiff a 
Suntaree small box, containing gold mohurs and ornaments, as above stated, 
Mul. ' has been abundantly proved by the evidence of several witnesses, 
* but the value of the ornaments has not been deposed to. Two 
hundred and fifty Rs. may therefore be deducted from the plain- 
tiff’s calculation, and the value of them assumed at 2,000 Rs. and 
allowing 10,000 Rs. as the value of the gold mohurs, a total of 
12,000 Rs. is due from the defendants Guneshee Lai and Prubhoo 
Das to the plaintiff. As to the claim of the plaintiff for the sum 
of 12,101 Rs.'on account of outstanding balances, it appears that 
the defendant, while the dispute was pending before arbitrators, 
submitted to them an account of the debit and credit sides' of the 
plaintiff’s banking concern-. This account was drawn out in the 
Hindee character and extended from the 1 1th of Cartic 1878 to 
the 17th v o f Bhadoon 1880. In that the sum of 33,244 Rs. 6J 
anas was entered to the credit side and the sum of 33,044 Rs. 
3 anas to the debit side, leaving a balance in favour of the house 
of 200 Rs. This account was delivered in with two account books 
and a daily ledger now in Court, which were forwarded by the arbi- 
trators, with a Persian translation. l f am*of opinion, that the de- 
fendants should restore to the plaintiff all the former account 
books of the concern, and that they should specify, within the period 
of three months, all the items of the expenditure specified in their 
account and that they should deliver up all the vouchers of the 
concern, and clear up the accounts to the plaintiff’s satisfaction, 
or, in the event of their not doing so, that they should be forth- 
with compelled to pay to the plaintiff the sum claimed amounting 
to 12,101 Rs. As the connivance of Gokul Pershad, the third de- 
fendant, with the two others, and his intriguing and plotting with 
them have been clearly proved, it is proper that, with respect to 
him and as a punishment for his iniquitous conduct, an order to 
the following purport should issue. If the other two defendants 
shall not, as above ordered, within the space of three months, 
either pay to the defendant the sum of 24,10k Rs. on account of 
the ready money, jewel?, and outstanding balances or shall not de- 
liver up the account books and vouchers of former years, in that 
case the said Gokul Pershad shall pay to the plaintiff one- third of 
the amount decree'd, that is to say, 8,033 Rs. 10 anas, 8 pie, such 
sum to be deducted from the amount adjudged against Guneshee 
Lai and Prubhoo Das, who, however, may be sued for it by Gokul 
Pershad. A decree to the above effect was passed accordingly and 
the defendants were mad* 'to pay all costs of suit. 

Gokul Pershad, being dissatisfied *w«th the above decision, ap- 
pealed from it to the Court of Suddqr Dewanny Adawlut. The 
case was first brought to a hearing before the Second Judge (C. 
Smithson the 28lh of May 1827. After duly wieghing all the cir- 
cumstances of the ‘case he delivered l^s opinion to the following 
effect. “ I am ef opinion, that the substance of the decree of the 
C/Ourt below is sufficient to annul it as far as the appellant is con- 
cerned-— because it is evident front that decision that if the property 
qf the respondent was embezzled at all, the embezzlement must hava 
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been practiced by Guneshee Lai and Prubhoo Das, the two de« 18 *T. 
fendants, who have not appealed to this Court and by them appro* fTTTTf 
priated. The appropriation by the appellant^Sokul Pershad, is by no 
means proved and even admitting that his connivance was establish- Surname 
ed, the award against him to pay the sum of 8,303 Rs. 10 anas, S»MuL 
pie, as a fine is not warranted by any regulation nor consistent 
with the practice of any Court of Justice. But, in point of fact, 
no connivance at all appears to have been proved in this case— 

I am, therefore, of opinion that the decree of the Provincial Court, 
as far as regards the appellant should be reversed, and that the 
costs in both Courts incurred by the appellant, be*charged to the 
respondent.*' The Third Judge (C. T, Sealy), fully concurring in 
the above opinion, a final decree was passed accordingly. 


JOBA SINGtf and others, Appellants, 
ver$us 

MGER NUJEEB OOLLAH and others, Respondents. 

THE respondents instituted this suit in the zillah Court of Lands held 
Tirhout, against the appellants, on the 1 1th of March 1818, for the inva * 

possession of one hundred and ten beegahs, fifteen biswas of land, ^ 

claimed as mokurreree and situated in Dyalpore, a nizamut mehal , appellants 
comprized in pergunna Hajeepore. The claim was laid at nine and their 
hundred and ninety-six Rs. twelve anas, being three times the ancestor* 
annual produce, the produce of each beegah being estimated at 
three Rs. pottaha for 

The plaint was to the following effect. " In the year 1 198 F. S., a period of 
the entire mouza of Dyalpore was purchased by the plaintiff thirty-eight 
Nujeeb Oollah frofn Mr. Hurdis, and it was held by the said Nujeeb 
in his own possession and management, tilh the year 1201. In the to any en- 
year 1202, on account of a debt due to the house of ByjnathSahoo, Lanced as* 
the mouza was assigned over to that individual who was one of the a f 88l ”? nt . 
plaintiffs. In the year 1212, a two ana share of the mouza was gronfeJto 
sold by public auction, in liquidL*on of a claim of dower preferred not specify 
by Doordana Khatoon, the mother of Nujeeb Oollah. This share that the 
was purchased by Lala Nitiamind, who sold it to the plaintiff Birj l ® nu *® . 

Lai : afterwards in the year 1222, Byjnath Sahoo and Birj Lai, united hereditary, 
in giving the whole mouza'xn farm for fitfs years to Bhoopnarain 
Singh, from whom they had regularly received'the rents. But the 
defendants without any authority either from the plaintiffs or their 
lessee, had from the’ year 1222 to the year 1223, usurped tjie pro- 
fits by force paying no rent/br the sbme, and wlfen the lesseepf the 
plaintiffs had instituted against them, fourdifferent*uits for arrears 
of rent they pleaded that their ancestors had obtained mokurreree 
pot tabs for the mouza, the rate of 12 anas, per beegah . They prd* 

liuced in proof of their claim, pottahs purporting to have bteaf 
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granteddjyMr. Hurdi* and aletterstatsd to haw been yjrrittepby 4 
. , . Si _T Meer BurkutOolUbv the father, of Nejeet; QolJa|, opn^ipg tV^ 
and o4*f », %n ***• possession of the^motorreree tenure. On the 3 <hV of" Aprils 
«. Meer *1817, the Second Register of the zillah Court, pissed an order witfi 
Nujeeb,; respect to one of the felaim* which related to the two ana share*** 
Oolijm and disallowing the, pottah. sat up by the defendants and adjudging*. 
' them to pay rent at the rate of three Rs. per bveg&hs witti reference, ,, 
to the rate of rent levied on adjacent lands, and as far as regarded the*, 
rest of the mouza and the three other claims, he.directedthe three* 
plaintiffs’ to unite io the institution of. a regular: suit with h view ton 
annul the poltqhs all edged by .the defendants to have been oh?,, 
tained by them. The property was originally acquired by the , 
plaintiff Meet Nujeeb Qollah,,in the year 1198, since which 
period no mention has ever been made of any mokurrtrqe , 
f pottah . If there had been any truthin the defendants allegation. 
% they would have «taken care to obtain from the plaintiff Meer , 
Nujeeb Ootlah a confirmation of their right and they would have 
caused mention of it to be inserted in the pottah and kuboolept 
executed for the lease granted from the years 1217 to 1221 F. ” 
and which they took from the plaintiff Byjnath Sahoo. Besides 
the proprietor of a nizamut village is f not competent to grant a ’ 
mokurreree pottah of it in perpetuity, and^mbreoyer the ailedged 
pottah* do not specify that the tenure is to endure generation 
after generation, and consequently the grant lapses on the 
death of those by whom it was acquired and does not devolve 
on their descendants, -^-according to the 16th and 1 8th sections of 
regulation 8, 1793, such tenure cannot be considered as hereditary^ 
Under these circumstances the plaintiffs sued and hoped for re? 
dress. 

The defendants replied in the following terras. When Mr. 
Hurdis purchased the property from our ancestors he agreed to. 
return to them 1 the f title deeds on receiving back the amount of the 
purchase money whenever he should return to Europe. For our. 
support in the mean time he executed in favour of our ancestors 
three mokurreree pottahs , granting one hundred and ten beegaks 9 
fifteen biswae of land, to our ancestors in perpetuity. They accord* 
ingly remained in quiet possession of the mokurreree lands so. 
granted while that gentleman continued m the country. In 1198, , 
when we heard of, the sale of the mouza by that gentlemanwe 
went to him and required back the title deeds as stipulated. He, 
in reply told tis that he had been obliged to dispose-#; the property , . 

. to Meer Burkut Oolla, father of Meer Nujeeb Oq^Jtyit. that.be 
would cause that individual,— to confirm us in \hz mokurreree pottah 
which he had granted. 1 Id prosecution. of this purpose ha wrote to 
thf lliter* who sent ayeply Containing the*required conftrputi^n^ coa*. 
veybg at the same time to his onda authority for considering |h« 
landelf A perpetual tenure subject only to the stipnleted^tfUreitt* . 
Ioxttfcformity thereto the omla of the said Meer as ^eliya Lalav , 
BtffLd, after a«t*o an** share of Ah* mWtyMA*, 
beis franstowwd- to theay, ? continued to receive the»mt 
, WMBb at ifamokuvteirfa&wtp. 

-by 

eafeaii^f tftttf^causrag thmtr ks 
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•aits against ms for arrears of reot in the sillah Coart. In one of I8ff. 
those suits, as we neglected to die our title deeds, we were adjudg* _ 
ed to pay rent for the two ana share, at tip rate sued for by the Job* Sla §lk 
plaintiffs and as to the rest we were permitted to hold it on the other*, 
terms specified in the pottah . From the decree which gave judg- 
ment against us we appealed and the appeal is still under con- oo\\*h sad 
side ration. In short we are cultivators holding under grant from others, 
the original proprietor and the land in our cultivation is all mokur~ 
reree, agreeably to the grant which was made for our support— 
and which dhe plaintiffs have no right to suinul. The regulations 
quoted by the plaintiffs relate to mokurrerle grants of the proprie- 
tary right < to villages and not to pottahs for the purpose of cul- 
tivation. . Proprietors of land were prohibited from granting 

mokurreree pottahs, subsequently to the year 1 790, but the pottahs 
on which we rest our claim were granted antecedently to that year.'* 

The claim of the plaintiffs is therefore wantonly injurious* 

On the 15th of July 1818, the register of the zillah Court 1 
gave judgment in this caso. He was of opinion that the pot - 
tabs produced by the defendants even admitting that they were 
genuine instruments could not avail them agreeably to the 
16th section of regulation 1793, inasmuch as the grantees 
therein named had died* and the grants contained no provision 
that the tenure should descend from generation to generation. 

The defendants on this ground he considered were not entitled 
to the perpetual tenure to which they laid claim. He therefore 
decreed that the pottahs in question should be held to be null and 
void, and that the defendants should pay rent according to the 
established rate for similar and adjacent lands, defraying also all 
costs of suit. # 

The defendants being dissatisfied with the above decision ap- 
pealed from it to the Patna Provincial Court. On the 7th of May 
1821, the Second Judge of that Court affirmed the decree of the 
register with costs, seeing no reason to interfere with the decision 
which appeared to him to be just and proper. 

The defendants being still dissatisfied petitioned the Court of 
Sudder Dewanny /fdawlut, to admit a special appeal which was 
ultimately admitted on the 14th of January*1823. Birj Lai was 

the only respondent who attended to answer the appeal. After a 
due deliberation of all the circumstances connected with this case, 
the Second Judge of the Sudder Dewanny Adawlut (C. Smith), 
recorded his opinion to the follows*, effect. It appears that three 
pottahs were produced in the zillah Court, ea<?h of them, dated the 
£th of the month of Rujub 1185. F. S. specifying that one pottah 
was granted to Runjeet Singh for forty-five beegahs , ten tbiswas of 
land, at a jumma of thirty-frtu* Rs. two anfes, one to Ohurp Singh 
for thirty-two beegahs , at a jumma of twenty-fctar Rs. ana one to 
Locbua Singh, for thirty-three beegahs , five biswas , at a jumma of 
twenty-four Rs. fifteen anas— total of land one hundred and ten 
beegahs, fifteen biswat and Jfttal of 'jumma eigftty- three Rs.^pne 
ana. In this Court, besides the poitahs abovementiofted, a Persia* 
letter from Darkut Oolla has been produced* dated tbe 18th 
of August 1790, corresponding with the 'Puslee year 1 197 ; also a 
letter beariogthd*«eal of Nujeeb Oolla, dated the 5th of S\ a6oj* 
vol. iv. o o 

I 
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1827. 1200 F. S., and a letter from Colonel Alexander Hurdis, dated the' 

Joba Singh 7,^ A ^> ust . 1790, corresponding with the Fuslee year 1 197. 
and others, reasons assigned for the zillah decree are that admitting the 
v. .\!eer pottahs to be genuine they cannot be upheld under the 16th sec- 
Nujeeb • t^on of regulation 8, 1793, owing to the decease of those per- 

oihersl *** 8008 W ^ 10 were nainec * ln g rail t an d, from the circumstance of 
the term “ generation after generation,” not being specified, the 
pottahs on which the defendants rested their claim were on these 
grounds declared null and void — and they were piaced'fon a level 
with other cultivators. * There was no investigation m^de by the 
Courts belowf into the authenticity of the appellants exhibits nor 
was there any enquiry made as to the alledged possession of Kunjeet 
Singh, Dhurp Singh and Lochun Singh, the original poitah-dars, 
who obtained the mokurreree grants as specified in the pottahs or 
- as to the fact of whether or no the plaintiffs are the true and right- 
ful heirs' of thosC pjttah-durs. If it should appear that Runjeet 
Sirijrh, Lfhurp Singh and Lochun Singh, were in reality seized of 
the mokurreree lands, as specified in their pottahs , l ain of opinion, 
that the tenure should be confirmed to their heirs —because in this 
case the provisions of section 16, regulation 8, 1793, do not apply, 
and it is perfectly certain that when the ^pqrchaser of the entire 
mouza , at the time of his disposing of it to a third person gave the 
original lessees of it a mokurreree poltuh, the intent of both parties 
was that such pottah should confer a tenure in perpetuity to 
descend hereditarily from generation to generation. Nor can a title 
so acquired be lost by the transfer of the estate from one purchaser 
to another. For these reasons the Second Judge suspended passing 
a final order in the ca.^e and directed that gll the exhibits above spe- 
cified should be sent to the Court of Appeal with instructions that 
the Judges of that Corn t should miike enquiry into and repoit upon 
the points above enumerated. The investigation ordered having 
been made accordingly and the required report having been re- 
ceived, the case was again brought before the Second Judge, on the 
27ih of October 1827, who recorded his final judgmeut to the fol- 
lowing effect. “ It has been satisfactorily proved by the appellants, 
that the lands claimed are theirs in virtue of a 1 mokurreree tenure » 
It has also been proved that the tenure has been held at a perpetual 
quit rent ever since the time of its original acquisition Wv the origi- 
nal grantees and their heirs’ the appellants. Under all the circum* 
stances of the case, I am clearly of opinion, that the appellants are 
entitled to hold the lands at the invariable rate of rent specified in 
the pottahs and that the decrees of the Courts below should not be 
affirmed.” 

The Sebond Judge (A Ross), concurred in the above opinion, ob- 
serving that although tfiere might 6e some doubt as to the validity 
.Of the pottah granted by Mr. Hirrdis* yet as the appellants and 
their ancestors had had possession of the land at a fixed invariable 
Tent fcr so long a time, the respondents could not now be considered 
at liberty to demand any larger ai?$ount as rent than what they 
had been hitherto accustomed to* receive. A final decree to the 
J above effect was passed accordingly, on the 29th of November 
1827. 1 * o 
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BABOO BYJNATH SAHOO, Appellant, 

versus 

GOVERNMENT, Respondent. 

THE appellant was formerly plaintiff in this case. He bron git Held that a 
his action, on the 22d of June 18*24, in the Patna Provincial Court, mokurreree 
against the Collector of Tirhoot, to recover possession of a mokurre * ^mcd at* 1 * 
ree zslmryee tenure, consisting, of Dyalporeand nine other mou- tlltMtecin- 
zas , situated in pergunna Hajeepore zillah Tirhoot, and to set aside nml settle- 
the orders V>f the Collector and the Board df Revenuf , for fixing a me,lt by 
new assessment, according to the actual produce under the provisi- 0ov ® rn " 
ons of regulation 2, 1819. The claim was laid at 1,253 Rs. 9Janas, ^uhe^jr” 
being the annual profits after deducting the sum of 90 Rs. expence cmnsianrcs 
of management, 124 Rs. as mahkana and 333 Rs. 6£ anas, as tbe^PJ*“ ected 
mokurreree rent; the gross produce being 1,801 Rs. » with the 

The plaint was in substance as follows. In the year 1 1<84 F. S-.^nufere 
Colonel Htirdis purchased the whole of the mouzas in question, known, 
from the former maliks Siumber Singh and others. In the year cannot be # 

1 1 86, Rai Sadhoo Ram, the dewan of the Soobah and superintendent 
of the pergunna, seeing that the rent levied on the estate was ex- ground of 
cessive with reference ttl tlfe profits yielded after deducting as want of 
nankar the sum of 104 Rs. 10 anas, from the former jumma of 138 authority 
Rs. ^ an ana, gave to the aforesaid Colonel, a mokurreree sunnud for ori * * 
the property fixing the cent in perpetuity, at 333 Rs. 6J anas, which grintor 
grant was confirmed by a pottnh from Fjzoolla Khan, the aumil of after an 
the pergunna. Both these instruments bore the seal of the respective interval of 
grantors. In the year 1196 F. S. the Collector, in confirmation of eJght^ears 
the mokurreree tenure, issued bis sunnud , bearing date the 28ih of during * 
May 1789, corresponding with the 8th of Jeth 1196 F. S. He also which time 
issued a perwanna to the same effec t to Meer Burkut Oolla the su,- therein had 
perintendent of the pergunna. In the year 1 197 F. S. at the time an^nva- 
of the perpetual settlement, the gentlemen entrusted with the riable rate, 
formation of it, finding that the actual produce of the estate 
was not more than proportionate to the jumma assessed upon it, 
confirmed to the (Solonel the mokurreree istimraree tenure which 
he had obtained. The book, containing the particulars of the 
perpetual settlement was forwarded to the Supreme Council, and 
the arrangements therein made wer* approved and sancti >ned by 
the Governor General in Council. Proclamation was accordingly 
issued, confirming the settlement o.made which was declared to 
be perpetual and to endure from generation to generation. 'I he 
Colonel kept possession of the estate, ^till the year 1197. F. S. 
paying the fixed rent with which it had been assessed. In the 
year 1 198, he sold the whole of the mokurreree property together 
with the nankar to Meer Nujeeb Oolla Khan, for the sura of 2.500 
Rs. f lhe bill of sale bore his signature and was dated the 12th of 
Shawal 1204. A. H. the purchaser at the same time receiving all 
the former title deeds. Th^Meer aforesaid invariably pail^this 
quit rent assessed, receiving u> return the. authenticated receipts of 
the Collector for the same. In the year 1*216 E. S. a two ana « 
share of the property ip question, yas sold by public auction, ia 
satisfaction of a demand of dower preferred by Doordana Khatooq* 
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1827 . the mother of Nujeeb Oolla. That share was purchased by Latfa 
Nitianund, who, in the year 1217, Sold it to the plaintiff for 2,200 
Bat- Byj- r 8 . an( j y ear 1^25 F. S. Meer Nujeeb Oolla, sold the remain* 
v" Govern?’ * n S P ort * on or fourteen anas to the plaintiff, also, for the sum of 
ment 22,501 Rs. The purchases were negotiated by the gomaehta of the 
plaintiff named Birj Lai. In virtue of his purchase, the plaintiff 
became possessed of the entire estate, paying anntudly the fixed 
mokurreree jumma of 333 Rs. 6j anas. But in the year 1818* 
A. D. the Collector served the pla|ptiff with a notice requiring him 
to produce his title deeds* in virtue* df which he clairaedjto hold the 
property at s^mokurrerve jumma. The deeds of sale, the inokurreret 
sunnuds and the receipts for rent were produced accordingly, but 
to these no attention was paid, and in a proceeding, dated the 14th 
of May 1822, the Collector declared his opinion that the lands in 
'-"question, were liable to resumption and subject to anew assess- 
ment to be imposed with reference to the actual produce. The 
papers ki the case were then forwarded to the Board of Revenue, 
by whom it was determined in the first instance, on the 19th of 
IVlarch 1824, that the tenure was liable to resumption but that the 
present incumbents were entitled to hold it at the same jumma , 
during their natural lives. For a confirmation of their opinion 
they submitted their proceedings to the* Governor General in 
Council, by which authority it was declared that the original 
order of the Collector was just and proper, and that a new assess- 
ment should forthwith be made. But in point of fact, the lands in 
question, are not liable to resumption agreeably to the rules contain- 
ed in sections 76 and 74, regulation 8, 1793, they having been held 
at one invariable quit rent for a period of twelve years prior to the 
decennial settlement; as well as by section 17, of the same enact- 
ment, the mokurreree sunnud having been confirmed, first, by the 
gentlemen entrusted with the formation of the perpetual settle- 
ment, and, secondly, by the Governor General in Council, and the 
rent having been ever since received without any objection, at the 
rate then imposed. The plaintiff purchased the estate for a large 
sum of money on the faith of the assurance contained in regulation 1 , 
1793. Under these circumstances the plaintiff expressed his hope 
that the grievance ofewhich he complained might be redressed. 

The Collector in reply urged, that the documents now adduced 
by the plaintiff c in support of the claim to hold the lands, as a 
mokurreree tenure had been rejected at the time the original in*- 
vestigation was held, to determine the question of resumption, on 
which occasion the order of the Collector was ultimately affirmed 
by Government; that tjie lands were clearly liable to resumption 
and that the plaintiffs Attempt to prove the contrary by relying on 
title deeds, which had* been already rejected, could hot be enter- 
tained for a moment and 4 that as the whole of his allegations had 
been already amply refuted, there was no necessity for entering 
iiitp gny further argument on the present occasion. 

Qn the Ilth of June 1 825, The Fodtth Judge of the Patna Provin- 
cial Court, pstoed judgment to the following effect. The claim of the 

E aintiff rests on two grounds. First, the mokurreree stmiutd, bea*» 
g the seki of Rai Sadhoo Riant and Sated {ha 29th ofShawal 11818 
& S., ihepottahof the same date, beating theterfof Fyzoolta'Rtan* 
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the aumil of the pergunna, and the mokurreree sumud, bearing* date t&r. 

the 28 th of May 1789, A. D. containing a confirmation of the Of see#- . I 

ment in perpetuity in favor of Colonel Hurdis and two perwanna* 
directed to Uurkut Oolla Khan, dated the 18th of May, of the same v . Gown- 
year, and, secondly, the fact of rent having been received at one meat* 
invariable rate of 333 Rs. 6| anas, per annum , for a period of • 
twelve years, antecedent to the decennial settlement ; which took 
place, in the year 1 197. F. S. But it would appear that from the 
commencement of the year 1186 F. S. to the end of the year 
1196* them is only an interval of eleven years, and the vakeel* of 
the plain ti|P admit that they have no sunifud for the lands, under 
the seal of the Governor General in Council. Under \hese circum- 
stances the sunnud granted by the Collector and by the aumil* of 
the pergunna cannot be held to have any validity. The orders of 
the Collector and of the Board of Revenue for the central Provinces^ 
declaring the lands liable to resumption and subject to a new N 
assessment, appear to be in every respect just and proper. 9 On the** 
above grounds the Fourth Judge dismissed the claim of tie plain- 
tiff with costs. The plaintiff being dissatisfied with the above 
decree, preferred an appeal from it to the Court of Sudder Dewan- 
ny Adawlut, laying his claim at 1,000 Rs. 3j anas, being three 
times the amount of the noldirreree jumma . On the 2d of Septem- 
ber 1 826, the case was brought to a hearing hefore the Second 
Judge (C. Smith), in the presence of the vakeels of the parties and 
having been on that day postponed, was again brought forward, on 
the 1 1th of the same month, before the same Judge, who recorded 
his final opinion in the following terms. “ It appears to me, that the 
decree of the Court below cannot be affirmed, because there exists 
the strongest probability, judging from all the circumstances of the 
case, that at the time of the decennial settlement, Dyalpore the 
mouza in question, was registered as a mohurreree tenure, not so 
much from the fact of the sunnud granted by Sadhoo Ram and the 
perwanna of the Collector, as with reference to the fact that the 
property in question, could not with propriety bear a heavier as- 
sessment. The report of that settlement, together with that for the 
other mehals settled in the district of Tirhoot, was duly forwarded 
to the presidency. If the word mokurreree was retained in the 
Government registry books, the fact can excite no surprise inas- 
much as the whole of Soobah Behar was assessed^at a mokurreree 
jumma . But the terms mokurreree and perpetual settlement are 
synonimous. It is also evident, ;nat in the year 12 16 F. S. a two 
ana share of the mouza, in question, was so^d by public auction, 
under the superintendance of the Collector and the sanction 
of the Board of Revenue, when the foftner assessment for that 
portion, was retained. In year 122 6,F. S. the plaintiff made 
the purchase of the estate for a heavy sum relying on the faith of 
the perpetual settlement and bn the accuracy of the public registry 
books. The consideration paid by him for the fourteen ana sharq, 
which was purchased by gonmhta Birj Lai, amounted to 
22,500 Rs. Besides, admitupg that the mouza qf DyaJpdfeis 
legally subject to a new assessment, stilM am of opinion, tjrat 1 the 
decision of the Court below should beaifiended, because ito this 
qase these is. a difference of opinictf between the Board oftyvesMgff 
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and the Government, the opinion of the former authorities being' 
_ that the present incumbents should retain possession of the tenure, 
* at a mokufreree jumma, during their natural lives and that the new 
’ settlement should notta carried into effect, until after their death, 
whereas the order of Government was to the effect that the lands 
Should be immediately resumed and reassessed, even during the 
fives of the present incumbents. Butin the 2 1 section of regu- 
lation 2, 1819, reference is only made to the decision of the Board, 
and no mention is made of any decision of the Governor General 
in Council. The Board of Revenue were apparently \he proper 
authority to issue a fin^l order according to their own/ discretion 
nor is there afay prohibition against their so doing to be found in 
the enactment above cited. It is evident that in thie case, the 
Government is a party and that the Members of the Board of 
Revenue were officiating in the capacity of Judges. Their autho- 
rity should therefore in this case be considered as tantamount to 
, Judicial'Authorify. Viewing the matter in this light, it is that the 
ultimate'decision of the Board of Revenue is considered as a judg- 
ment of the first resort and the decree of the Judicial Authorities 
as a judgment in the second resort, so that every decision by the 
Board of Revenue, is open to a regular appeal as a matter of right 
without the necessity of shewing spcfruatcause for its admission ; 
such a thing was never seen or heard of in the annals of Jurispru- 
dence as that the Judge in a cause should take the plaintiffs opinion 
on its merits and having ascertained his pleasure should recede 
from his own judgment and ultimately decide the case according 
to the judgment of the plaintiff. A person so acting could not be 
considered as a Judge between the parties but as the servant of the 
plaintiff alone. In this case, there is no necessity for insisting upon 
it that nolens vofcns, the settlement of the mouza with reference 
to its actual pioduce shall be immediately carried into effect — be- 
cause the mokurreree-dar is not devoid of proprietary right. He is 
proprietor of tke mokurrtree and of the proprietary right which 
constituted his purchase and any new settlement must be made 
with him agreeably to the regulations. Under these circumstances, 
] am of opinion, that the decisions of the Revenue Authorities and? 
of the Patna Provincial Court, should be reversed and that the ap- 
pellant should be reinstated in the possession of mouza Dyalpore, 
as a mokurreree tenure, subject only to the fixed assessment of 
333 Rs. 6£ anasf as the annual rent and that Government should 
defray all costs of suit.” 

On the 29th of November 1827, the case came to a hearing 
before the Fifth Judge (A. Ross,) who recorded his opinion. in 
the following terms. V*It appears that Mr. Hurdis purchased 
th eialooft in question, § in the year f l 184 F. S., and that Sadhoo 
Ram, the dewan % of Soobah Behar and superintendent of per- 
gunna Hajeepore, in which Dyalpore* is situated, considering the 
former assessment of 438 Rs. £ an ana excessive, having de- 
ducted 104 Rs. anas, as t&alikana assessed the estate with a 
mokurreree jumma of 333 Rs. 6£ anas. This took place on the 
29th of Shawal 1 1 86 F. S. on which date he issued a sunnnd to 
that effect in favour of, Mr. Hurdis. The Collector of Tirhoot 
confirmed the assessment so mack, first, in 1 f89 F. S. and, secondly, 
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in 1 196, when he issued perwannas , under his official seql and sig* 18*7. , 

nature to the Chowdhrees and canoongoe* of his district directing 

them to consider thasame in full force. At the period of the de- Baboo By)** 

cennial settlement, in 1197 F. S. the mouza in question, was as- Sahon; 

sessed at the same jumma and that settlement was confirmed by the , ^® vern “ 

Governor General in Council at the time. Afterwards Mr. Hurdis 

sold the estate, in 1198 F. S. to Meer Nujeeb Oolla, for the sum of 

2.500 its. and in 1216 F. S. a two ana portion of it was sold in 
satisfaction of a decree of Court. Of that portion Nitianuud be- 
came the purchaser and he sold it again to j^yjnath Sahoo, in 1217, 
for the sum of 2,200 Rs. Afterwards in the year 1225,\he appellant 
purchased the remaining fourteen ana portion of the mouza for 

22.500 Rs. In the name of his gomashta Birj Lai, from the proprie- 
tor Nujeeb Oolla. During all thi9 long interval that is to say from., 
the year 1197 F. S. up to the period of the purchase of the four- 
teen ana share, v^hich comprises nearly eight and twenty years, « 
there has never been auy question or objection raised by the officers 
of Government, as to the validity of the mokurreree assessment. 
Notwithstanding all this, the Collector of the present day, in the 
year 1622, solely on the ground that Sadhoo Ram had no author 
rity to grant a mokur^er^e ttnure, declared his opinion that the 
settlement made in 1197 F. S. should be reversed under the pro- 
visions of regulation 2, 1819. That opinion was maintained as 
being correct by the Board of Revenue in the central Provinces and 
by the Government. I am of opinion, that the decisions of the 
Revenue Authorities and of the Court below are improper and 
should be reversed. It is evident that the Collector, at the time of 
making the decennial settlement which is perpetual, was perfectly 
aware that Rai Sadhoo Ram had no authority to grant a mo- 
kurreree sunnud , yet the perpetual assessment fixed by that in- 
dividual was affirmed, from which fact it may with the strongest 
degree of probability be inferred that the settlement of the mouza 
in question was made with reference to its capabilities and that 
such settlement was on the same ground confirmed by the Gover- 
nor General in Council at the time. I am of opinion, therefore, 
that it would be inconsistent with the principles of equity and 
justice to annul the settlement of 1197 F.^S. on the plea of the 
insufficiency of the grant made by Rai Sadhoo Ram, which insuffi- 
ciency must have been palpable and notorious at«the time of the 
formation of the decennial settlement; nor would such a proceed- 
ing be consonant to the intent of foy of the regulations of Go- 
vernment/’ On these grounds the Fifth Judge concurred in the 
order proposed to be passed by his colleague Mr. Smith pnd judg- 
ment was accordingly given in favour of the appellant with costs. 
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Nov. 29th. 


CHUTTER SINGH, Appellant, 

♦ versus 

MUSSUMMAUT NOORUN, Respondent. 


The heirs THE respondent brought this suit in Jbrmi pauperis , against 
widow* 1 a S y ,,d ^ an, *l AH and the appellant, in the Patna Provincial Court* 
son and on the 18th of May 1 822. She claimed possession of one quarter 
two daugh* of mouza Mootapore Mungrahee, an ay ma tenure, ih pergunna 
tcrs, the Hajeepore, and a quarter of mouza Kaundoo Chupra Ghouspore, 
should ac an a y*k tenure in pergunna Kurkee zillah Tirhoot. The 
cording to claim was laid at 5,620 Rs. eighteen times the annual produce, 
the Moo- The plaint set forth that Syud Shah Ghous Ali had one son named 
hummudan gy U j Roofcun Oodeen and two daughters, one of whom was named 
nladelnto Khuderun, and the other was the plaintiff. He had no other heirs, 
thirty- His landed property consisted, at his death, of a half share of 
parte, of each of* the abovenamed mouzas . That property, however, was 

•Tldnt a ^ sor ^ ed * n satisfaction of the dower of his widow. Syud Rookun 

entitled 1 to Oodeen, proceeded on a pilgrimage to Mecca, on the 7th of the 
four, the month of Rujub 1195 F. S. since which period he had not been 

son to heard of: consequently the plaintiff' tan^ i^huderun were the only 

and the" * two ex * st * ll S lawful heirs to the property of the deceased and his 
•daughters, widow, to a moiety of which they were each entitled and jointly 
to seven ’ took possession accordingly. In the year 1212 F. S. Meer Syud 
each. Moohummud, the husband of Khuderuntook a farm of the plain- 
tiffs share in the name of his son Syud Kamal Alt at a yearly 
jumma of 1 10 Rs. for the period of ten years, commencing from 
the year 1212 F. S. and ending : with 1221 F. S. and, having paid 
the entire rent due for that time, went on a journey to the east- 
ward in 1222, and as the parties were living in coparcenary, and 
the plaintiff’s son Syud Shah Ameer Ali had not arrived at years 
of discretion, the said Syud Kamal Ali became mokhtar in the 
management of the property and paid the plaintiff, according to 
the accounts, the sum of 175 Rs. annually , from the beginning of 
1223 up to 1228 F. S. The plaintiff instituted # this suit, because, 
when her son arrived at years of discretion, the defendant Syud 
Kamal Ali took possSssion of ntoaeza Moosapore Mangrahee and 
having put Chutter Singh in possession of mouza Ghouspore re- 
fused to come to any adjustment of the accounts. 

The defendant Kamal Alt denied the plaintiff’s claim to the 
moiety of the property of Shah Ghous Ali, in virtue of his leaving 
one son Rookun Oodeen and two daughters Mussummaut Kite- 
derun and the plaintiff -and of its being divided into four equal 
shares. He stated, that, the plaintiff never had be?n seized of any of 
the villages, but, from the time of ‘the death of her father, only re- 
ceived her maintenance, and from the year 1 198 F. S., a monthly 
allowance of 15 Rs. was made to her up to the year 1208. When 
the defendant lo$ t possession of thesix ana share of mouza Mabil 
and»some diminution in the plaintiff! allowance took place, she, at 
the instigation of certain evil disposed persons, was about to insti- 
tute a suit for the partition of her share, and the defendants father 
jtfeer Syud Moohummud, fearing that the family would be dis- 
graced by the exposure, executed an engagement in the name of 
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Aft defendant Kama! Ali undertaking to pay thv plaintiff ten Re. **•*• 
annually, which the defeadapi in consequence regularly die- f+ miM ~~ 
charged. The present Itate of the moutaf in question , the defen- Slash!#, 
dant stated to be as follows. Moqsapore Mungreheejraelet to certain MuswC' 
merchants in virtue of some engagements which had been qon» oMurNoe- 
tracted, ope of whieh leases was executed by Syud ^fneef-^Ji, the ruiElt * 
plaintiff’s eon, as well as by the defendant. Ihe whole of the 
money oaid in advance on account of the rents by Sheikh Anwar 
, /Ah ana £be other merchants* was made over to Shah Waps Ali, 
the full brother of Shah Ghous AH, and* up to that day, his heirs 
had never returned a farthing; on which account the plaintiff bad 
never received any of the money so advanced. The twelve ana 
share of mouza Kaundoo Chupra, was mortgaged by the defen* 

> dent’s father, for the sum of 1,201 Rs. to Bhola Thakoor, in the 
name of the defendant on certain conditions. By means of the • 
money raised on the mortgage, the debt due by*Wans Ali to 
Jftwa? Do be, BoJakee tal and other merchants was discharged, 
and the title deeds recovered. Chutter Smgh undertook to satisfy 
Bhola Thakoor s demand, provided he were allowed possession of 
the property for twenty years, with a view to reimburse himself by 
, means -of the proceeds^ This was agreed to by all the parties 
concerned and an engagement executed accordingly, in virtue of 
which Chutter Smgh was still in possession. r lhe plaintiff herself 
executed an ikrarnama binding herself not to demand her share 
until the whole of the debt due to the merchants had been realized, 
and agreeing to remaiu satisfied with the allowance of ten Re. 

, annually , until the estate should be disencumbered. The docu- 
ments connected with this transaction being in the defendant’s 
fathers possession, and he having died on a journey to the east- 
ward are not forthcoming Syud llookun Oodeen, upon his depar- 
ture, executed an instrument appointing the defendant’s father bis 
mokhtar in virtue of which, the defendant, and before lum fits 
father, had been seized of the said property from the years 1195 
till 1223 F. $., and, although Syud Rookun Oodeen had npt been 
heard of for thirtv.six years, it was not impossible that bo might 
return and demand hie share from the defendant. Seeing therefore 
that the plaintiff had executed the above iffratna'm&> and that the 
defendant is Syud Rookun Oodeen ’s mokhlar> the plaintiff could 
not lay claim to her share until the creditors v*ere satisfied and 
Ihe estate disencumbered. Whatever balance of the plaintiff’s al- 
lowance might be due from ttode stodant, he was prepared to pay 
by instalments. . * 

The other defendant Chutter Singh suffered judgment to go by 
default* When the case oame to a hearing, oo the loth of July 
1823, the Third Judge of the* Patna Court observed, that, although 
the defendant allowed the plaintiff’s title, he defended himself by 
saying that in the event of Rookun Oodeen's return he would be* 
held responsible for hit share; but* the Third ,Judge remarked, 
that in the event of that individual's not returning, b*» share would 
be liable to partition into equal shares among the parties, aedflt# 
the defondant and his father had no power, in consequence of the 
agreement executed by»Kamal Aii,*to let or mortgage tfcetpUietiffh 
share to any one. 

tol. it* ?r , 
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182 T. On these grounds k was ordered that the plaintiff Should be 
' f>ut into possession of the whole of her share derived to her from 
sinib!"®. **er ^ at ^ er Shah Ghous f Ali, in virtue of inheritance,' and of the half 
Mtiamiu- of Rookun Oodeen's share, on condition of her undertaking to give 
maut Noo- f uf* the said share in the event of Rookun Oodeen's returning and 
rim# demanding his property — costs were made payable by the defendant 

Kamal Ali. 

Ch utter Singh not being satisfied with this decree appealed 
to the Court of Sudder Dewanny Adawlut, laying his claim at 
2,808 Rs. eighteen thnes the produce of mouza Kaundoo 
Chupra. He flenied that he held the property as mortgagee, al- 
ledging that Kamal Ali, in 1212 F. S. sold the twelve ana share 
of the mouza in question to Bhola Thakoor, for 1,200 Rs.,on his 
own part and as agent for Beebee Ruhmanee, the mother of the 
plaintiff, and executed an acknowledgment which he gave to the 
*oid I li itoor under his own seal and signature and witnessed by 
Syud Moohummud, the husband of Mussummaut Khuderun, the 
half sister of the plaintiff, attested by the seal of the Cazee and 
other respectable witnesses; that when the purchaser arrived, 
together with the mokhtar of the sellers, at Moozufferpore, the 
appellant first became informed of the &ile r of the said share and 
opposed it on the grounds of his acknowledged right of pre-emp- 
tion, which right, the purchaser allowing, put him in possession of 
the said share on his payment of the purchase money and delivered 
into his possession the whole of the title deeds ; that in virtue of 
these documents he had been seized of the property in question, 
from the year 1212 F. S., which fact the gomashta , putwaree and 
other inhabitants of the mouza could certify; that the said mouza 
was absorbed in satisfaction of the dower of Mussummaut Bebee 
Ruhmanee; that she during her life time sold the same with the 
consent of the other sharers and that neither the plaintiff nor any 
of the other heirs had any claim to it; The respondent not ap- 
pearing after due notice the case was brought to a hearing before 
(Mr. C. Smith), Second Judge of the Court, during her absence, on 
the 19th of May 1827, who recorded his opinipn to the following 
effect. 

“ There is no meiftion made of the dower of Mussummaut 
Ruhmanee, the respondents mother, in any of the documents filed 
by the appellant? nor is that statement at all authenticated. On 
the contrary it appears from the deed of sale, executed by Kamal 
Ali, in favor of Bholq Thakoor, and the receipt dated the 15th of 
Zeehij 1219, A. H. that the property of Shah Ghous Ali could not 
have been, absorbed in satisfaction of his widow's dower, as men*' 
tion is made of the sh?re of KhucJeijun (the plaintiffs sister)* as 
well as of that o£ the said Mussummaut Ruhmanee in both the 
above documents. Since therefore the other heirs obtained sham, 
it cannot be admitted that the property was absorbed in satisfac- 
tion df dower. It appears that Shah Ghous Ali dying, left his 
tyidoWMussun&maut Ruhmanee and.Che respondent, his daughter! 
and another daughter, Mussummaut Khuderun, the mother of 
Kamal AH, also a son Rookun Oodeen ; in which casd the eighth: 
share of her husband’s property would descend by inheritancend 
Mussummaut Ruhmanee and the said Mussummaut Ruhmanee 
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and Kamal Ali had not the power of selling the share of Rookun 18$7» 
Oodeea who is missing* The sale therefore of the twelve ana,"" 1 m f m 
share of mouza Kaundoo Chupra, cannot be held to be valid 
except so far as relates to the shares 8( Mussummaut Rub- Museum- 
manee and Khuderun (which had descended to her son Kamal inaut Noo- 
Ali), but Rookun Oodeen’s share is not involved in this suit. MiA- ruB * 
summaut Ruhmanee’s share which was sold during her life time 
cannot descend by inheritance to any one, but belongs to the pur- 
chaser. On these grounds, I am of opinion, that the decree of the 
Patna Court should be affirmed respecting the four ana share 
of mouza Moosapore Mungrahee pergunna Hajypqre, and also, 
respecting a four ana share of Kaundoo Chupra, the remain- 
ing twelve ana share of which should be divided into thirty- 
two parts and distributed as follows. Four parts being the ori- 
ginal share of Mussummaut Ruhmanee, and seven parts being that 
of Mussummaut Khuderun, making a total of eleven parts to be 
awarded to Chutter Singh, together with seven parts of RookurT 
Oodeen s share to be held by him until the appearance of that 
individual or its being claimed by his heirs, and the remaining 
fourteen parts to be awarded to the respondent ; seven in right of 
her share as daughter and the other seven in succession to her 
missing brother Rookdn 60 deen.” The Third Judge C. T. Seely, 
coinciding in the above opinion, a final decree was passed accord* 
ingly. 


MUSSUMMAUT SHUMSOONISA, widow o f‘frz Aukhak, m; . 

Appellant, 

versus Nov, 27th, 

MEER GOUHUR ALI, MEER SAADUT ALI and MEER 
NTUJABUT ALI, Respondents. 

• 

IN this case the respondents were the original plaintiffs. They According 
sued to recover an half ana share of a certain zemjndaree, situated totlieMoo- 
lu perguuna Atea and other pergunnas, in the possession of Fyz Ali bnmmftdan 
Khan and which had formerly been he property of Khoda Nuwaz 
Khan. The suit was brought in the zillah Cdurt of Mymunsingh, g( ,u y have" 
on the 26th of August 1818, and the claim laid at 5,106 Rs. The more than 
guardian of Fyz Ali Khan was the original* defendant. The claim wive » 
set forth that Khoda Nuwaz Klfan, the proprietor of the estate in [1,™*** 
dispute, married the maternal aunt of the plaintiffs, who, after the time; and 
death of her husband, continued jointly with the other heirs to en- the fact of a 
joy the produce of the property, and, after its attachment, coqtinu- Roman's 
ed to receive a monthly allowance ouf of the proceeds, until, the ■ 

year 1232, when she died; that by the Moohuranuid&i law, an half year j to 
ana share of, the proparty in question, belonged to the aujut of. thedapse since 
plaintiffs, as widow, to#which portion they (the plaintiffs) were the death 
entitled to succeed oq her death; that the other heirs had 
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18 37. their just allotments, but that the share to which they (the plain* 

~ — 77 tiffs) were entitled to succeed had been made over to Fys Ali Khan 
outadvaac* w * 10 en j°y e< * a ana share and whom they now sued through 
inir any his guardian (Ram Cnunder Chutoorjea), he being a minor and 
claim, al- subject to the authority of the Court of Wards, 
though ms- «ft am Chunder Chutoorjea, in reply, urged that the claim of the 
had Sa plaintiffs should have been advanced against all the heirs and that 
brought in their singling out one of them was inadmissible; that Khoda Nawaz 
this inter- Khan had seven wives — the first Zeeba Khanum, the second Bhan~ 
otherVe*rs 6 eea Khanum, both of whom died before him— -the third Shohzadee 
wMhelTto khanum, by whom be had three sons, viz. Alif Khan, Gholam Hoo- 
furnish sein Khan and Khoda Yar Khan — the fourth Subree Khanum, by 
strong pre- whom he had one son, Imam Buksh — the fifth Kheirun Khanum— 
that^he* 8ixt ^ ® urea Khanum and the seventh Aina Khanum, of whom 
whs not # the plaintiffs had made mention ; that as, according to the Moohum- 
lawfully jmudan law, it waa<not admissible to contract a fifth marriage (four 
marritd to wives being alive) the plaintiffs were not entitled to any right of suc- 
* cession to Aina Khanum ; that accordingly, ever since the death of 

• * Khoda Nuwaz, which took place, in the Bengal year 1 180 B. S-, a 

* period of forty years since, no claim had ever been advanced on 
the part of Aina Khanum or the plaintiffs : that moreover the entire 
property of Khoda Nuwaz devolved on his* son Alif Khan, who, 
held it till the year 1210, when he died, and it then devolved on 
his son Fyz Ali, the minor defendant, in whose possession it had 
remained for fifteen years before any claim regarding the recovery 
of it had been instituted; that the present claim was therefore bar- 
red by the operation of section 4, regulation 3, 1793, and also, by 
clause 3, section 3, regulation 2, 1805, and lastly, that the fact of 
Aina Khanum having received a small monthly allowance for her 
support, so far from proving that she had any right of inheri- 
tance, furnished a strong argument against the existence of such 
right, as she would not have surrendered a legal claim in exchange 
for an uncertain pittance. 

The plaintiffs rejoined that with the exception of a two ana 
portion, which by a compromise they resigned to one of the heirs 
named Khaja Ali Khan, Alif Khan had retained in his own 
possession the shares 4 appertaining to all the rest of the heirs; 
that many of the other heirs had sued him and recovered their 
rights ana that«all the property of which he took possession, 
(among which was the share of Aina Khanum) had devolved on 
his son Fyz Ali, who was therefore alone sued; that, besidos, the 
Moohummudan law 'prohibited the marrying of more thaa four 
wives, only in case all fo.or are living ; that the aunt of the plaintiff* 
was the fourth wife and that she had retained possession of the pro- 
perty, until the Bengaf year 1222, \o which facts the plaintiffs 
were ready to produce proof. Thakoof Das Bunhoojea (who had in 
this interval succeeded Ram Chunder Chatoorjea, in the guardian- 
ship of the minqr), gave in a replication to the effect that Aina. 
Khanum was the seventh wife espoused by Khoda Nuwaz; that he 
had married her on the supposition tflat she was the daughter of a 
Moghul but that, subsequently discovering that her father was a 
Syud, he had divorced her immediately. At this stage of the pro- 
, needing- a third person intervened byname Meet Hyder Ali. V H# 
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presented a petition, stating that Aina Khairtim and KhtideejA ^ 
Kbanum, were full staters and daughters of one *Aga Salib Mnnnnm . 
Koonjuree, an inhabitant of the city of Qacca; that Meer Fu t\ mftat . 
Alt, the father of the petitioner, was the son of Khodeeja Khanum, Skuinsoo* 
who was the elder wife of Meer Moohummud Ali and that Meer.n*®«» * ‘ 
<3ohur Ali and the other plaintiffs, were the sons of Jumeela ^^lUud 
Khanum, the younger wife of the same individual ; that Jumeela 0 theis. 
Khanum, the mother of the plaintiffs, was not the sister of Aina 
Khanum, and that the plaintiffs, consequently, were not the heirs 
of Aina Khanum, whose property should devolve on the petitioned 
On the 27th of April 1822, the Judge of the zillah Caurt gave judg- 
ment in favor of the plaintiffs, thinking it proved by the evidence 
adduced by them that Aina Khanum was the fourth wife of Khoda 
Nuwaz ; that she had all along enjoyed a portion of his property as 
such, and had received a regular monthly allowance, from the Col- , 

lector's office, and, not crediting the allegations advance# by tly) 
defendant which he did not consider sufficiently substantiated. 

He observed, at the same time, that as the defendant did not dis- 
pute as to the quantity of the property claimed, but objected only to 
the claim itself, there was no necessity to take the opinion of 
the law officer on tha{ pqint* The petitioner Meer Hyder Ali was 
directed to proceed in conformity with the provisions laid down in 
regulation 4, 1793, and informed that his claim would not be 
affected by the decision in the present case. The guardian of the 
minor being dissatisfied with this decision appealed from it to the 
Dacca Court of Appeal, the Senior Judge of which Court, after 
taking a futwa from the law officer of the city, to the effect that 
the witnesses of the respondents were entitled to greater credit 
than those adduced by the appellant, gave judgment dismissing 
the appeal, on the* 3d of March 1823, observing that the tenor of 
the futwa of the law officer corresponded with the substance of 
the decree of the zillah Judge. Costs were made payable by the 
appellant. 

The guardian of the minor being still dissatisfied presented a 
petition to the Court of Sudder Dewanny Adawlut, for the admis- 
sion of a special appeal, which was complied with on the following 
grounds. Four cases had already been decided in the Court of 
Sudder Dewanny Adawlut, in which the claims of the heirs of 
Khoda Nuwaz had been agitated. In those cases<here was no men- 
tion made of Aina Khanum as thf wife of that individual and there 
was a doubt as to her standing legally in that relation. The tak- 
ing an opinion from the law Officer of the city Court, in this ca*e 
appeared contrary to the intent and meaning of section 16, regu- 
lation 4, 1 793, and the reasoning contained in that opinion relative 
to the credibility of witnesses 1 could not oe received in the present 
day or justified by any rulh in the existing regulations. In the 
interval between the admission of the special appeal and the bring- 
ing forward of- the case, Fyz Ali h$d come of age and had subse- 
quently died. He was succeeded in the appeal^ by his widtftr t 
Shumeoontaa. 

^ On the 16th of July 1827* the Sepottd Judge of the SuddOr 
. Dewanny Adawlut (Oi Smith), g his judgment in the follotr-' 

<iog terms. “ I am; of opinion that the fact of, Aina Kh&d&nt’e 
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182T. having been the lawful wife of Khoda Nuwaz, so as to entitle her 
Muflsum* *° 8Uccee< * *° him as heir ^ as not been sufficiently proved. The 
v»aut * cannot be considered t6 be established from the witnesses 

Shumsoo- adduced by the respondents. Investigations have been made 
iiisa,*. relative to the family of Khoda Nuwaz repeatedly in suits con- 
WAU and ne ^ ec * succession to the property of that individual and 

others. V et has there never been any mention made of Aina Khanum as 
his wife. The circumstance alledged of her having received part 
of the profits and allowances in money cannot be held to prove her 
marriage, and, admitting, that Aina Khanum was the lawful wife 
of Khoda Nuwaz, it still remains very doubtful whether the res- 
pondents are her heirs. An individual named Hyder Ali who is 
apparently the grandson of Khudeeja Khanum, the sister of Aina 
Khanum, has represented that though the said Khudeeja was the 
, wife of Moohummud Ali, father of the respondents, yet that she- 
was not the mother of the respondents, who were sons of Mussum- 
maut Jumeela, the junior wife of that individual. The respondents 
witnesses who have deposed otherwise cannot be trusted. This, 
at all events, is clear that Aina Khanum was living for forty-two 
years after the death of Khoda Nuwaz, which happened in the 
Bengal year 1180, and that notwithstanding the question as to the 
inheritance of that individual’s property was agitated several times, 
she never, during the whole of this interval, advanced any direct 
claim; nor did she ever interfere, even as a third party in the 
numerous suits carrying on with a view to protect her own rights 
as wife, while the process of distribution among the other heirs 
was going on. In the decree of this Court, dated the 6th of 
October 1814, in the case in which Zuburdust Khatoon claimed a 
share of the estate, as daughter, it was written that it was unac- 
countable how so long a period had been allowed to elapse by the 
claimant, notwithstanding the fact that the estate had been taken 
in charge by thq, Court of Wards, owing to the incompetency of 
Alif Khan and his son Fyz Ali, and notwithstanding the fact that 
the other heirs had long since brought forward their claims to tfie 
estate. Now if the claim of Zuburdust Khatoon, which was pre- 
ferred in 1806, was dismissed by this Court, By reason of the 
unaccountable delay which had been suffered to take place, how 
much more forcibly does the objection lie to the present claim 
which was not brought forward until twelve years afterwards, in 
the year 1818. In short, I do not conceive that any satisfactory 
evidence has been adduced in favour of the plaintiffs claim, which 
appears to me to be fdunded in fraud. I would therefore reverse 
the decrees of the Con rts ( below and direct restitution of the pro- 
perty with rhesne profits if any have been received.” 

The Third Judge (^C. T.'Sealy), coribdrred generally in the above 
reasoning, observing that it was evident from the deposition of 
Mussummaut Shahzadee Begum, one of the wives of Khoda, Nuwaz * 
that he had seven yives, of whom Aiua Khanum was the seventh 
and that the depositions of the respondents witnesses, which went 
to prove the contrary, were not entitled to credit ; a final decree 
was accordingly passed, on the 27th of November 1827 9 to the 
effect suggested by the Second Judge. « 
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GUDADHUR PERSHAD 

against 

MAHARAJA TEJCHlfND. 


mr. 

* Deo* nh» 


IN the above case which was pending in the Burdwan zillfcb The rales 
Court, the Judge had imposed a fine, on an individual named contained 
Hamruttun Bose, for omitting to attend as a witness. This indivi* [“injlaiioii * 
dual, when his property was attached for the purpose of realizing 1793, for 
the fine, appealed from the order to the Calcutta Provincial Court, the award 
who annulled it on the ground that the subpoena* requiring the offioe8 
attendance of the witness had never been actually served on him. considered 
The Judge of the zillah, however, being of opinion that the annulled applicable 
order was perfectly just and legal, requested a reference on the to the case 
subject to the Sudder Dewanny Addawlut, on the following of a P crs(m 
grounds — as set forth in his letter to the CalcuttaiProvincral Court, 
under date the 5th of July. » inay de re- 

The case of Roopnarain Mitter, was similar to that now in quired as a 
question, and the fine of Rs. 500, imposed upon him by Mr; Wltne ® 8 
Molonv, the Registerof this Court, for non-attendance, although a 

the summons had not been served upon him, was finally upheld may not 
by two Judges of your Court, and has been considered as a rule have been 
of guidance in such cases by this Court, since that time. It is 8ervcd * 
true, that a difference of opinion existed in the Court on the 
subject ; but it appears from the Sudder Dewanny Adawlut’s letter, 
of the 24th of May 1820, that the orders of the Fourth and Offici- 
ating J udges, of the 4th of that month, confirming the fine were con- 
sidered as final, and 1 cannot find any subsequent rule from your 
Court, or the Sudder Adawlut, setting aside the above, recorded 
in this office. The difficulty of procuring the attendance of 
witnesses is generally felt, and complained of by the Courts here, 
and if the construction now given by your Third, Judge and Fifth 
Judges, to section 6, regulation 4 of 1793 — is to supersede that 
of vour two Judges given in the case of Roopnarain Mitter, and to 
be held as a general rule, the difficulty will be obviously increased. 

Most natives of respectability have mokhtars about the Court, 
from whom they can receive notice of the issuing of any process 
against them, so that a person, who, from reluctance to appear in 
Court, dislike to taking an oath or from interested motives, wishes 
to evade a summons to attend as a witness, would, under the 
construction of the regulation, ha € only to shut himself up in bis 
bouse tid the limited time of serving the subpoena had expired and 
his object would be obtained. In the present instance no means 
were left untried to procure the attendance of Ramruttun Bose. On. 
the 23d of November 1823", And 2d of May 1825, attempts were 
made to serve summonses bn him. On the 14th of July, of the 
same year, after the plaintiff’s attorney had been sworn to the 
necessity of his evidence to the suit pending, a (fat stuck was, issued 
against him, followed up, oa the 5th of August, by a Proclamation 
for his attendance ; '• and it was not until the 3d of October l€25 y 
nearly two years from the issue of the first summons , that the 
fine was imposed ; nor did he appear up to the time the case was 
finally disposed of, on the 25th of September of the following 
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1 8*7. year. Under these circumstances, I submit, that there are reason* 
G'd db”t a ^ e g r Pu«tds for believing he wae aware of his having been sum - 
Per* h ad '^a * mone ^ > os a witness, and for considering his not appearing to give 
Maharaja his evidence, as wilfill disobedience to the orders of this Court. 
Tejchund. It would appear, at least from the proceedings of your Third Judge, 
' that the Court have only the bare assertion of Ramruttun Bose 
that he was ill, and not in Burdwan, when thi subpoena was 
issued, to prove his ignorance of the fact/ 1 

To this remonstrance the Calcutta Court of Appeal, replied in 
the following terms. “ We have duly considered the facts stated by 
you, and your # objections to the order in question ; but we are still 
of opinion that the construction given by us to section 6, regula- 
tion 4, 1793, is correct ; and that, under that rule, no fine can 
legally be imposed on a witness for non-attendance, unless he 
shall have been personally served with the summons , notwithstand- 
ing there«may be , reasonable grounds for believing, that he was 
’aware of Jiis having been summoned as a witness. We have 
reason to believe, that a similar construction of the section above- 
mentioned has, in more than one instance, been given by the 
superior Court. The rule appears to have been founded on 
principles of English law, which clearly require an actual ser- 
vice on the witness ; and that it w*as 4 hol the intention of it 
to dispense with that service, is obvious from the explanatory 
wording of clause 2, section 2, regulation 50, 1803, which, in 
extending to the criminal Courts the rule prescribed in section 
6, regulation 4, 1793 — for procuring 4he attendence of witnesses 
in the Civil Court, distinctly recites, that “ the power of com- 
“ mitting to close custody, and fining any witness duly summoned , 
u and after receiving the summons, not attending as thereby required, 
u which by the section abovementioned is vested in the Judges of the 
u Civil Courts, shall be equally vested in the zillah and city Magis- 
“ trates, &c. &c. &c.” We experience, equally with yourself, the 
difficulty generally felt of procuring the attendance of witnesses; 
we are aware, that our interpretation of section 6, regulation 4, 
1793, may enhance that difficulty ; but we are bound to construe 
aud administer the law as it stands, and the provisions of penal 
regulations especially should be strictly and literally observed. 

We direct therefore that you carry our former order into execu- 
tion without further delay, and report the same foronr information; 
but in the event of your still having doubts as to the correctness of 
our construction, we shall be happy to submit the proceedings and 
correspondence, with* any further observations you may wish to 
offer on the subject, for the consideration and orders of the superior 
Court.” • 

The Judge in rejoinder, however a Stated that he still deemed a 
reference to the sdperior Court to be«desirable and that the point 
on which he proposed the reference was whether a person summon - 
ed as # a witness, and, aware of his being so summoned) who 
purposely evades* the service* of th e t subpcena, can be proceeded 
against under section 6 of regulation 4, 1793, by fine aud attach- 
ment of property. 

The Court of Sudder Dewamy Adawlut,(present W. Leycester 
and A. Ross, Chief aad Second Judges) having considered the sub- 
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jectofthis reference issued the following orders. “ The Court ittr* 
see no reason to depart from the construction laid down in their ■ ■ 
letter to the Commissioner, at Moorshedabad, dated the 27th of July ftudidbar 3 
1814, that the rules contained in section 6, filiation 4, 1793, can- 
not be considered applicable to the case of a person whose* atten- ^ejcLuad. 


dance may be required as a witness, but on whom a summons may 
not have been served, that construction being in the following 
terms. 

“ It appearing from the papers transmitted by you, that Gunga 
Ram has been duly served with a summons, and has failed to attend 
As promised in his written acknowledgment of the receipt of the 
summons , the Court remark that for such failure, he is liable under 
the provisions of section 6, regulation 4, 1793, to personal arrest, 
and a fine not exceeding five hundred Rs. As the witness has 
evaded the warrant issued for the seizure of his person, the Court 
are of opinion, that it will be proper to issue a Proclamation re- 
quiring his attendance within a certain period ; and £hat if h£* 
should still neglect to attend, within the time limited in the Pro- 
clamation, you should impose such fine upon him as you may 
judge proper, not exceeding the amount above stated, and pro- 
ceed to levy the same b^ attachment and sale of his property. 
With regard to the wifness Govind Sircar, the Court remark that 
as the summons has not been served upon him, in consequence, as 
stated in the return made by the Nazir, of his having quitted his 
place of abode some time previous to the issue of the summons , 
the rules contained in the section above cited, cannot be considered 
applicable. The Court are of opinion, that you should instruct the 
Magistrate to make further and more particular enquiries respect- 
ing this witness, and endeavour to obtain information as to the 
place to which he has proceeded, and upon the* same being ascer- 
tained, to adopt the proper measures for causing his attendance.” 


toi. i* 
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Pec . 11th* 


MUGNEERAM, managing partner of the house of Tilqojcse* 
and Padamsee, Appellant, 

( versus 

GOKUL DAS and MAHABANDAS, Respondents. 


Held that THIS action was brought by Phoolchund, the Managing partner 
the negati- of the house of Tilooksee and Padamsee, bankers at Benares* 
forced* against the respondents, to recover the sum of 8,000 Rs. principal 
drV&ft or of two drafts, dated the end of the month of Magh and beginning 
bill of ex- of the month, of Cheyt , of the year 1877, Sumbut. The suit was 
change, instituted in the Provincial Court of Benares, on the 17th of 

IhTZZut Ju, y l82L 

thereof is The plaint set forth that the defendants presented at the plain- 
liable to tiff’s house, at Benares, a draft, dated the end of Magh 1877, for 
refund 6n a the sniikof 5,500 Rs. purporting to have been drawn by their corr 
house at Jyepore, on the 1st of Cheyt 1877, in favour 
drawee; °f Gyanch'und and Jyeram Das, payable at forty-five days’ sight, 
the payees The plaintiffs, as is customary among bankers, accepted the draft, 
in and relying on the respectability of the defendants, who had a 
being™* Groffs establishment at Benares, gave^them the amount of the 
unknown draft which, the plaintiff, having made th*e defendants endorse, took 
and ihe from them and sent to inform their corresponding house at Jyepore 
forgery 0 f the circumstance. In six days the defendants sent another 

f>royc . draft, for 2,500 Rs., dated 1st Cheyt 1 877, Sumbut, payable at forty- 

five days' sight, purporting to have been drawn on them by their 
corresponding house, at Jyepore, and requested that it might be 
discounted. The plaintiff discounted it accordingly and sent the 
amount of the draft to the defendants, which draft the defendants 
retained in their possession. 

The plaintiff afterwards, by letters from Jyepore, found out that 
both the drafts, were forged and not drawn by the house at Jyepore, 
whereupon he demanded repayment from the defendants which 
they refused and on this account the present suit was instituted. 

The substance of the defendants answer to the above plaint was 
as follows. “ It is the custom among bankers when they grant a 
bill of exchange, to send at the same time information of their 
having done so to the gomashta of the house on which the bill is 
drawn, together with a copy of the bill. The drawees, on the 
receipt of this information, accept the bill, and, after the lapse of 
the time allowed for sight, pay the amount to the person in whose 
favour the bill is drstwn and retain the bill, taking from the holder 
of it a receipt for the amount — and if any person accepts a bill and 
gives the amount thereof without receiving any information con- 
cerning it and the bill 'should turn'ohtto be forged, the loss must 
fall on such persdn. If the pJaintiff'received no information con- 
cerning it, why did he without any proof accept the bill, dated 
Magfy 1877, Sumbut , and pay the amount, and why did he dis- 
. couqt the second bill? If he paid the amount of the bill without 
* receiving notice from his correspondents, it is his (the plaintiff's) 
fault and he should sustain the loss. We have nothing to do with 
it as we were merely agents and sent the amount of the bill to the 
' individuals on whose account we received it.” 
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After going through the documentary and oral evidence addu- lBtr* 
ded off both sides, on the 23d of April 1823, the First and Second u 1-1 
Judges of the Provincial Court expressed their opinion, that there 
was not sufficient ground to sustain the acti»n and therefore dis- Ooknl bus 
missed it with costs. The appellant having in the interim suc-andMaba* 
ceeded to the situation of managing partner of the house, a£ bendss* 
Benares, in the room of Phoolchund, and not being satisfied with 
the above award, appealed to the Court of Sudder Dewanny 
Adawlut. . 7 

On the 15th of January 1826, the Second Judge of that Court 
(C. Smith), delivered his opinion to the following effect. " I think, 
the claim of Phoolchund (the plaintiff) for the amount of two bills, 
one of 5,500 Rs. dated Magh 1877, Sumbut , the other for the sum 
of 2,500* Rs. dated Ckeyt , of the same year, (in all 8,000 Rs.) ought 
to have been decreed for the following reasons. 

First. The receipt of the money is proved by the ackqpwledg* 
mentof the respondents. Secondly. The genuineness of the twe» 
bills and the receipt of the money from Gyanchund and Jyram 
Das, at the house at Jyepore, have not been at all established and 
nothing, is known of those individuals. Thirdly. It is an universal 
rule that if a person takes a forged bill to another and that other, 
trusting to the signatifte *tohi?h proves to be forged, pay the sum 
for which the bill is drawn the person who presents it is respon- 
sible for the amount Fourthly. The defence which the respon- 
dents make that no information was received from Jyepore, is 
futile, as the respondents themselves received the amount of the 
two bills, and although, adverting to the customs of bankers, it 
would have been more, correct to have waited for advice from 
Jyepore, still the mistake was committed with reference to the 
house at Jyepore, not with reference to the respondents, in so much 
that the house of Jyepore would be free from responsibility by 
reason of his not having waited for advice from them and the 
plaintiff would be held responsible for the amount of the bills ; 
that is, the plaintiff would not be allowed to place the loss to the 
account of his corresponding house, but he would be left to recover 
the money by the best means in his power. Fifthly. There is a 
strong appearance from the circumstances of^the case that the res- 
pondents were aware of the forgery and were anxious that thu 
second bill should be discounted before the arrival of advice from 
Jyepore. The second bill was p: yable at forty-five days' sight, 
but had they not got it discounted *ad the amount paid before it 
became due, it was probable that lime for paying the amount 
of the second bill would not have arrived, before the receipt of an 
answer to the letter which the plaintiff wfote concerning the first 
bill to Jyepore and they would in that case not have received the 
amount of the second bill at *11 ; for on receiving intelligence from 
Jyepore, the plaintiff would have become aware of the forgery of 
the first bill, and consequently would not have paid the amount of 
the second. Sixthly and lastly. The fudges of tHfe Court of Appeal . 
have stated, that the plaintiff,* knowing it was the signature of the* 
gomashta of his corresponding house at Jyepore, paid the amount^ 
and if he did not kno% that, he wquld not have paid it ; but this is 
ns reason for the dismission of the suit of the plaintiff; The pkio? 
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182 ;. tiff certainly thinking it was the signature of his correspondent at 

• Jyepore, paid the money and if he did not think that, why should 

Mugnee* • jj e j lave p jjj ^ ? From this circumstance this much only is proved 
Ooi/iiTdiis l * iat ^ ie Sl g nattfre ws forged with so much ingenuity that the 
»ml Mrtlid' person who was acquainted with it was deceived, and under the 
buudas. • ^elusion paid the money. But as the authenticity of the drafts 
and of the signature has been by no means proved, the simple 
fact of the plaintiffs having been deceived as to the signature can 
be no good and sufficient reason for exonerating the defendants 
from the obligation of refunding the money they have received." 
Under these. circumstances the Second Judge was of opinion, that 
the decree of the Benares Court of Appeal, dated in April 1823, 
should be reversed with costs. 

Afterwards the case came before the Third Judge (C. T! Sealy), 
on the 16th and 17th of April, and all the proceedings of the Pro- 
vincial fourt, together with the opinion of the Second Judge of this 
WCourt were perused. The substance of the plaintiff’s case he observ- 
ed is this? that the defendants brought to him (the plaintiff) two 
bills purporting to be from his (the plaintiff's) correspondent at Jye- 
pore, and that, trusting to the defendants, the plaintiff gave them 
the amount. The plaintiff afterwards found out that they were 
not drawn by the house at Jyepdre?- this action is therefore 
brought to recover the amount of the above bills from the defen- 
dants. The defendants set forth that when any one takes a bill for 
money' to a banker, that banker, after accepting it and after the 
lapse of the stipulated time and receipt of advice from the house by 
which it was drawn, and having satisfied himself of its genuineness, 
pays the amount to the bearer of it; that if after that the banker 
finds out that it is forged, the loss would be his, and that they (the 
defendants) remitted the amount of the bill to the person from whom 
they received it, and they are not in any way responsible. Before 
passing a final order the Third Judge deemed it proper to direct 
that the custom^ of bankers should be enquired into. The Judges 
of the Benares Provincial Court were therefore required to obtain 
a reply from some of the principal bankers of that city to the fol- 
lowing question. “ A banker pays to a person* (not. the person in 
whose favour the bil|, is“ originally drawn) the amount of a bill 
after the lapse of the stipulated time and likewise gives the amount 
of another bill of the same kind before the lapse of the stipulated 
time by discounting it, to the bearer of the bill, under the sup- 
position that it was drawn by his corresponding house, and after- 
wards finds out that they were forged ; when the forgery is proved 
can he recover the money from the person to whom he paid the 
amount ornot? 

The reply received to this refera&ce being favourable to the 
appellant’s claim aad the Third JudgeJully coinciding in the opi- 
nion expressed by the Second, it was finally ordered that the deci- 
sion of the Court below should be reversed with costs. The 
appellant was further declared at liberty to sue the respondents 
for inlerest on the amount of the bills received by them. 
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RAM PERSHAD AVUSTEE, Appellant, 

versus * 

UDAROO, Respondent. 

THIS action was brought in the Dewanny Court of zillaii Bun- 
dlekhund, by Ram Pershad, versus Udaroo, on the 28th of August 
1817, to recover 166 Rs. 2 anas, amount of an award against 
him by th ejSudder Ameen of the said zillah. 

It was stated in the plaint that in the year 1221 F. S., the 
plaintiff', by virtue of a mortgage, came ittto possession of certain 
lands belonging to Rai Sein, to the extent of twenty-leven bcegahs, 
fourteen biswas, situated in mouza Luka pergunua Banda: and 
that tire rents due on it were regularly paid by him accordingly. 
The defendant, giving himself out as the recorded proprietor, 
attached the effects of the cultivators by distraint for 105 Rs. 
The plaintiff became security for the cultivatofs and institute^ 
a summary suit against the defendant on their parts uf the zillah 
Court, in which he the plaintiff obtained a decree. On this the 
defendant brought his action which was referred to the Sudder 
Ameen . When the case was heard the plaintiff was in confinement 
on account of arrears Revenue and could not therefore appear 
to defend the suit. On his liberation he applied to the Sudder 
Ameen for time to prepare his defence but his application was 
not listened to, and, the case being proceeded in, a decree was given 
against him. The plaintiff was then purposing an appeal, but the 
defendant referred the matter to the inhabitants of the village and 
by their arbitration an adjustment was made and the dispute 
amicably settled. A razeenama was executed on this occasion but 
on account of the Court’s being closed for the holy-days it could 
not be filed though it was deposited with the putwarree* On the 
16th of June 1817, notwithstanding the alcove arrangement, 
the Register, since the ikrarnama was not filed previous to the 
passing of the decree and no mention of such a thing had 
occurred in the course of the suit, ordered that the execution of 
the decree slioul&not be delayed and that the plaintiff should pay 
the award and costs with liberty to sue hereafter for reimburse- 
ment: hence the present action was brought. 

The reply of the defendant set forth that the lands mentioned in 
the plaint had for years been part of his estate'and that Rai Sein 
the mortgager had always paid the ^mindars fixed dues to him as 
was specified. in-the putwarree accounts. In the year 1221 F. S. 
the plaintiff gaining the connivance of the cultivators, procured the 
payment of the said dues to himself and on this ground the attach- 
ment issued against them. f)ji this the plaintiff, having become se- 
curity for the cultivator^, brought an action* in their names 
against the defendant for wrongful distraint before the Collector 
and obtained a decree, he the defendant being at the same time 
directed to sue in the Dewanny Adavlut. He sued and got & decree 
in his favour from the & udder Ameen to whow the caSe was* 
referred. In the year 1223, notwithstanding the above decree of 
the Sudder Ameen . t\e plaintiff, withoiK any authority, commenced 
ploughing the land, and petition being made by the defendant 
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1837. to the foujdaree Court, he was directed to stick up a notice that 

* ~ if the plaintiff took a pottah and qubooleut . he might retain 

shad Arue-r'P 08ses8 * 0n,t an< ^ ^ n0 * ^e defendant should be reimbursed at the 
tec, v. rate per beegah % specifyd in the notice, and the plaintiff petitioning 
Udaroo. against, this order was directed to sue in the Dewanny Court. 

•The defendant in the year 1223, obtained a decree against the 
plaintiff in a suit for arrears of rent up to that date, had since 
received the rents regularly from the cultivators and had paid 
revenue to Government. The defendant further stated that the 
arguments of the plaintiff resting on the mortgage deed and 
ikrdrnama were invalid* since, the one was one hundred years old, 
and the othef had been rendered null by the non-performance 
of its conditions on his part. 

On the 27th of June 1813, the zillah Judge gave a decree for 
the plaintiff with costs and reimbursement for damage sustained 
agreeably to section 6, regulation 28, 1803. 

*The defendant 'appealed to the Benares Provincial Court, on ac- 
count of the damage money awarded in addition to the award and 
costs. On the 1 1th of March 1823, the First and Officiating Judges 
of that Court reversed the above decree with costs; they held 
that the respondent should have appealed from the Sudder Ameen 
if dissatisfied with his decree : that* htf had not performed the 
conditions of the ikrarnama was evident from his own statement 
and the evidence of one of the witnesses : they saw no reason to 
alter the decree of the Sudder Ameen and thought the zillab 
Judge wrong in awarding reimbursement for damage. 

A petition was presented for a special appeal to the Court 
of Sudder Dewanny Adawlut. It was granted on these grounds : 
that, whereas in the zillah Court the amount sued for, was only 
1 66. 2. the zillah Judge had awarded not only that sum but a 
further one for tawan (damage). It appears too that on the appeal 
the petitioner hatf stood on the same ground, claiming only the 
originally named 'sum of 1 66% 2. 

Nevertheless the Judges of the Provincial Court in reversing the 
zillah decree had saddled the petitioner with costs upon the sum 
of 332 Rs. i, e . the originally sued for sum and the taw an , together 
with the costs in the zillah Court. This was contrary to the 
regulations. With regard to the other points of the case it ap* 
peared that the petitioner had sued for the reversal of a summary 
decree ; but as, oil examination, the decree appeared to have been 
regular and not summary, no reversal could take place the peti-» 
tloner not having brought his appeal within the time allowed. 
The appeal was therefore allowed for the costs on the sum of 
tawan or damage. 

The case came to a hearing, on 7th of July 1827, and the 
Second Judge (C. ‘Smith), for the reasons mentioned in the pro- 
ceeding admitting the appeal, amended the decree of the Provin- 
cial Court, so far as related to the costs on the tawan which were 
to be repaid to the «appellant. • The co # sts of appeal were made- 
pay ablb by the respondent. • 

The Third Judge (C. T. Sealy), concurring in the above opinion, 
a decree 1 was passed accordingly, j % 
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RAMDOOLAL MISSER, MUSSUMMAUT SUCHEEMUN1JE, , » 
Widow of Rajnarain Misser aodJuGEsua Misser, /- 

Appellants, * Dec.29tfc% 

verm • 

RAMMOHUN SAWUNT, JUQGUNATH SAWUNT, 

RAMKAUNT SAWUNT and RANEE KUNWUL 
ROONWUREE, Respondents. 

RAMMOHUN Sawuntand JugunnathSgwunt were the plaintiffs Held by* 
jn this case. They sued to set aside the second settlement of Lot 
Gurh Chumuk and to obtain possession of Budour and twenty other Dewaony 
mouzasj situated in the said lot. The claim was laid at 8,000 Rs. Adawlut, 
th q annual jumma , and there was a further claim of 5,168 Rs. on that it 
account of profits unduly appropriated for two years during 12^4 ,a ' v f uI 
and 1225 B. S. The total claim was thus 13,16$ Rs. and the ec- mioda'a IT 
tion was brought in the Calcutta Provincial Court, on {)ie 19th ft f CO ncMde 
June 1819. The defendants were Ramdoolal Missef, Raj narain a scttle- 
Misser, the husband of Mussummaut Sucheemunee, and Indurna- n^with 
rain Misser, the father of Jugesur and Ramkaunt Sawunt. It was ^dividuftls, 
set forth in the plaint that f the father of the plaintiffs purchased, foraywfiiei 
in the name of their ePdest brother Ramkaunt Sawunt, the talook talook , 
of Gurh Chumuk, comprising thirty-five mouzas, from Ranee Kunwul w,tl * f h ® 
Koonwuree, for the sum of 17,025 Rs. and subject to an annual t j ie 8 
jumma , of the same amount, to be held by him as a putnee talook - zillah 
dar ; that he continued in possession of the tenure, until the year Court, the 
1215 B. S. when he died, leaving the plaintiffs his sons (including 
the above named Ramkaunt) him surviving ; that, subsequently, on 
account of a dispute among the brothers, the question as to shares fallen into 
of tjie estate was litigated in the Calcutta Court?, and was decided arrears; 
on the basis of a deed of partition mutually agreed to by them ; 1# 

that the talook was made into four lots, Gurh Chumuk and seven whose ’ 
other mouzas falling to the share of Ramkaunt; Budour, and, ten names were 
other mouzas to the share of Rammohun Sawunt ; Amsa and nine not record- 
other mouzas to the share of Juggunath Sawunt and Radhanugger ^emhidwee 
and the six other *mouza$ to the shares of all three brother* to be recor d 8> 
held in common, the jumma on the common portion being 4,552 b&ddepo- 
Rs. ; that the name of Ramkaunt remained as before recorded on sited their 
the zemindaree records of the Ranee and through him the rents jj* 1 ® « r g ara 
were paid ; that in the year 1223. B. S. he omitted to pay the rents io ^ 
and the Ranee Vefused to receive th: ^,from the hands of the plain- treasury of 
tiffs ; that the plaintiffs, therefore deposited their proportion of the 
revenue in Court, notwithstanding which the Ranee sued Ram- w “ re 
kaunt for the Whole of the rents with interest in the Hooghly Court, Glared at 
under regulation 7, 1799;* that Ramka&nt did not appear, and liberty to 
that the plaintiffs according to the decree of the zillah Court, da- 
ted the 2d of August 1817, paid in the sum of 6,459 Rs. on account th J y mig £^ 
of the arrears of rent due from the defendant ; the plaintiff at the have aua- 
same time causing his property to be sequestrated by order^f the Aained by 
Judges of Hooghly and 24-Pergunuas with a vi*w to reimburse «• 
themselves for the loss they had sustained by the fraudulent con- 
duct of the said Ramkaunt; that the ifadividual in question, being' 
still bent upon making an alienatwaol 1 the estate, procured another 
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18^7. action to be brought against himself for arrears by the Ranee im 
Rumdoolaf ***? Hooghly Court, under regulation 7, 1799; that the plaintiffs upon 
Misser ami ^ s * having presented a petition that the rent for the entire talook 
others, v. might be received frdrn them, the Judge of Hooghly passed an 
Rammohun order, ' on the 13th of April 1818, that a perwanna should be 
and others. to ^ ie desiring her to make a transfer of names* 

which was not issued until four months after, and that on the 30th 
of June of the same year, although the plaintiffs were present and 
willing to pay up the whole arrears claimed, the Judge passed an 
order that unless the. defendant Ramkaunt should pay up the 
arrears within fifteen days from that date, the Ranee (the plaintiff 
in the summary suit) should be at liberty to make a settlement of 
the property with any other person ; that the plaintiffs, within the 
period specified in the proclamation, deposited the sum of 13,578 
, its. being the amount of the arrears on their own portions, of 
which deposit however the Judge never sent notice to the Ranee, 
hor did ha deduct it from the whole sum claimed, which, had it 
been done, ‘would have left a balance of only 4,294 Rs. on account 
of the share of Ramkaunt ; that the Judge of the zillah made no 
investigation into the negligence of his omla in having delayed 
so long to issue the perwanna for tr^nsff r, nor did he make any 
enquiry into the fact of the proclamation for* the second settlement 
having been dated on the 10th of July 1818, and its having been 
issued on the 2‘2d of the same month, or into the facts that in 
less than fifteen days after the date of the proclamation, the bearer 
of it returned from the mofttssil , that the Nazir reported it had 
been duly served on the 7th of August of the same year, and that 
intimat'on was received on the lOtli of the same month, that the 
second settlement had been actually made with liamdoolal Misser, 
Indurnarain* Misser and Rajnarain Misser; all which could only 
have been by the fraud and connivance of Ramkaunt, the Ranee, 
and the aforesaid* Missers; that on the 25th of September of the 
same year, the Judge confirmed the second settlement and that 
when the plaintiffs appealed against this order to the Provincial 
Court they were directed to institute a regular suit for the pur- 
pose of establishing their right. 

Of the defendants* Ramdoolal Misser and Rajnarain Misser 
gave in a reply to the following effect. Lot Gour Chumuk was 
the talook of Ramkaunt Sawunt and on account of his falling in 
arrears the zemindar. Ranee Kunwul Koouwuree, sued him for the 
sum of 17,785 Rs. rent due for the year 1224 B. S. together with 
interest according to ‘regulation 7, 1799. On the 30th of July 
1818, the defendant havjng absconded, the zillah Judge struck the 
suit off th*e file and ordered that a proclamation should be issued 
to the effect, tha/, if wifhin fifteen da\s from the date thereof, the 
defendant did not pay up the arrears of rent, the Ranee should be 
considered at liberty, agreeably to clause 7, section 15, regulation 
7, 1799, to make £ settlement # with any other person. Ramkaunt 
• having failed to pay up the arrears within the date specified, the 
defendant, in conformity to the rule cited, made a second settlement 
with the two defendants and Indurnarain Misser in consideration 
of the sum ofi8,585 Rs. and atn rent of 17,025 Rs. Having de- 
ducted the sum receiyed from us for the tenure from the sum 
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claimed from Ramkaunt, the Ranee reported the second settle- 1827* 
ment to tue Judge. Having received the title deeds from the ^ , 

Ranee we have continued in undisturbed possession ever since, jSisttep^aSd 
regularly paying up the rents. The plaintiffs are entire strangers others, «. 
nor are their uames any where to be found in the zemindaree fymmolnio 
records. They had no concern with paying any rent of the estatef 
nor was there any complaint made against them on that account °* *** 
by the Ranee. It is therefore improper to institute any enquiry 
into the legality or otherwise of our purchase at the instance of 
the plaintiffs, who have no right of interference whatever; but 
Ramkaunt, the original proprietor, who was turned out, well 
knowing the legality of our purchase has not joined in this 6uit. 

Besides -the time limited in the proclamation, dated the 30th of 
June 1818, was fifteen days: the period limited therein, conse- 
quently expired on the 15th of July. Two months afterwards and 
subsequently to our purchase, the plaintiffs paid only a siffall sum 
of the arrears claimed. It is evident, that, unless the wjjole of thT 
arrears were paid up, the sale could not be stopped, and as, agree- 
ably to clause 7, section 15, regulation 7, 1799, it was only neces- 
sary to legalize a second settlement that the order of the Court 
should be obtained, tfie* legality of this transaction cannot be 
questioned. In this case, moreover, the fact of the arrears is 
established by the admission of the plaintiffs themselves, and, upon 
this fact, the decision of the Judge was founded and the procla- 
mation was issued. Under these circumstances it is absurd to 
question the legality of the second settlement/’ 

Indurnarain Misser presented a petition stating that he was not 
desirous of adding any thing to the pleas advanced by the other de- 
fendants, Ramdoolal Misser, his father and Rajparain Misser, his 
brother, and dying shortly afterwards, was succeeded iirthe suit by 
his son Jugesur Misser. The defendant Ramkaunt Savvunt replied by 
stating that he had been violently and unjustly ekpslled from the 
tenure by the plaintiffs, in consequence of whose oppressive Con- 
duct he had fallen into arrears, which being unable to pay, .the 
Raree caused a second settlement of the tenure to be made. The 
plaintiffs in replication urged that the peon of the Nazir of the 
Court, by order of the Judge, on the 19th f>f Sawun 1225, stuck 
up, in the mofus&il , a proclamation authorizing the Ranee Kunwul 
Koonwuree to make a new settlement after the of Bhadoon of 
the same year; but that the Ranee, within three days from the date 
of the proclamation, that is, on the of Sawun, sold the tenure 
to the Misers. Ranee Kunwul Koonwuree did not attend to answer 
the plaint. • # 

On the 25th of July 1823, $e Senior Judge of the Calcutta Court 
of Appeal, passed judgment *in this case in * favour of the 
plaintiffs, being of opinion* that they had established their pos- 
session and proprietary right, and that the second settlement 
made by the Ranee, having taken place within tl^ period specified 
in the proclamation, was tfryust and illegal. He therefore or- 
dered that the second 'settlement made by the ftanee, on the 
21st of Sawun 1225 B. S., with Ramdoplal Misser and the other 

I purchasers should be* set aside,* and that the plaintiffs should 
Ob restored to the possession of the tenure with mesne profits to 
vol. xv. ta , 
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1837.. be paid by\ha purchasers, lo wborn was awarded repayment of tba 
■ purchase money they had deposited. Rani Kauri t was declared liable 

MUw^r'an^ ^ or - Costa °** V 1 *** ai *4 wlt h a ? * ew l ° aV01 ^ f u ^ ure *®P ut « 8 li *W 
mi£ % * directed that the sevefal shares of the talook should be entered id 

Rsounohun the names of their respective proprietors. 

Savuiii * i, The appellants being dissatisfied with this decision appealed 
and others. f rom t0 |^ e Q 0llrl 0 f Judder Uewanuy Adawlut. On the death of 
Rajnarain Misser.his widow Sucheemuoee succeeded him. The 
* Ranee Kunwui Koonwuree declined having any thing4o do with 
the suit, in which she stated her interests were not concerned. A 
petition was given in on the part of a second Rammohun Sawunt, 
to the effect that he had taken a durputnee tenure of Kadfianugger 
and six other mouzas and praying that his interests might not be lost 
sight of. On the 28th of August 1827, the Chief J udge of the Sudder 
Dewanny Adawlut (W. Leycester), after having attentively consi- 
dered thaw hole qf the proceedings connected with the case, deliver- 
ed his opinion to the following effect. “ It is clear that the plaintiffs 
deposited, An the 17th of July, the sum of 2,301 Rs. and on the 
27(h of the same month, the sum of 1 1,277 Rs. or a total of 13.578' 
Rs. on account of the arrears for the year 1224 B. S. After deducting 
that sum there remained a balance yf arrears amounting only to 
four thousand two hundred and some oda Rs. claimable from Ram 
Kaunt Sawunt the p^needur. Nevertheless the Ranee was unques- 
tionably at liberty, conformably to the order of the Court,, dated the 
30th of June 1818, to make a second settlement of Lot Gurh Chu- 
muk. '1 he fact of the plaintiffs having deposited the amount of the 
arrears which had accrued on their shares cannot be held to form 
anv obstacle to the second settlement and the order dated the 1 3th of 
April 1818, to transfer the tenure to the name of the plaintiffs 
agreeably to the petition presented by them to that effect was 
improper and illegal. Although it is not exactly proved on what 
day the proclamation alluded to in the decree of the Court bejpw 
was j.'Sued, \et it is sufficiently established that the second settle- 
ment did not take place until more than a month had elapsed after 
the expiration of the date specified in the proclamation. Under 
these circumstances it is probable that all the n&cessary forms and 
rules were observed. I am, therefore of opinion, that the decree of 
the Court of Appeal should be reversed and the claim of the respon- 
dents dismissed \giih costs, except those of Ram Kaunt Sawunt, 
who should be held personally responsible for the costs incurred by 
himself in both Courts." 

The case having nett come before the Second Judge (A. Ross), he 
deemed it proper to put the following questions to the vakeels of the 
respondents*. What becaifie of the sum of 13,578 Rs- which was depo- 
sited by Rammoh/m Savrtunt and the*others in the gillah Court? To 
this they replied that this sum had* been takeu by Ramdoolal 
Misser and the other purchasers under the fraudulent pretence that 
\t was due to them pit account of profits unduly appropriated by thci 
. respondents who, 'they alledged, had illegally retained possession 
of the tenure after it had been transferred to the appellauts. The 
appejlanrs vakeels were next asked whether the assertion of the 
respondents was true of otherwise relativo to the money which 
had been deposited to whip h, they repi^d k was true thaithei* 
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clients had received the amount of the deposit from the Treasury? 
of the zillah Court, but tbs reason was, that for some month*.. 
after the purchase made by the appellants, their entry was provented^^^ 
by Ramtnohun Sawunt and iuggunath Sawunt, who, byforce others,*. , 
of arms, retained possession of the tenure and usurped the profits, RammelHiar 
on which account the zillah Judge after having ascertained *by 
means of an Amsen that the profits unduly appropriated amounted M 0um9m 
to 15,000 Rs. caused to be refunded to the appellants the sum> 
which had' been deposited by the respondents and that at the 
present day there was due to the appellants a sum of nearly two 
thousand rupees on. this account. The Second Judge in passing, 
his judgment recapitulated the leading particulars of the case in 
the following manner. “ It appears that before the second 
settlement of 0 Lot Gurh Chumuk, which comprised thirty-five 
mouzas , Ram Kaunt Sawunt was recorded as the sudder putnee w , 
dar in the zemindaree Registry books of iiaoee KurfWul Koon*. 
wuree ; that the Ranee, conformably to the permission ft the Court, 
dated the 30th of June 1818, on account of arrears due from 
the sudder putneedar ^ f or the year 1224 B. S., sold the said lot, 
by public auction, to Ramdoolai Misser, on the 24th ofSawun 1225 
B. S., on which dutq th? arrears due from Ram Kaunt the sudder 
putneedar hid not been liquidated; that Ram Kaunt never 
objected to such second settlement and that the Judge of the 
zillah Court confirmed it on the 25th of September 1818; that 
afterwards .Iuggunath Sawunt and Rammnhun Sawunt, who were 
sharers in the tenure with Ram Kaunt, the sadder putneedar, but 
whose names were not legistered in the zemindars books, 
petitioned the Provincial C ourt to have the second settlement 
Bet a>ide on the following grounds ; namely, that, on the 30th 
of June 1818, an order was passed by the zillah Court that 
a proclamation to run fifteen days should he issued to the effect, 
that if within that period the defaulter did not pay up the arrears 
the Ranee should be considered at liberty to make a ‘second 
settlern nt of the property with some other person, and that the 
Ranee, in contravention thereto, made the second settlement 
within three days from the date of the proclamation, that is, on 
the 21st of Sawun 9 although the petitioners who were sharers 
of the sudder putneedar were present and willing to pay the 
arrears of rent claimable from him. But, (tom of opinion, that 
those pleas of the respondents should not legally have availed 
them, they not being the sudut. •' put rife dars, and Ram Kami t, 
the individual who was so, not having made any objection to the 
second settlement which was confirmed by the ^zillah .Court. 

Besides the respondents did not deposit the whole arrears claimed 
from the sudder putnee&cfr amounting to }7ffi78 Rs. They de- 
posited in the Treasurv oT the zillah Court only 13.578 Rs. On 
these grounds, I am, also, of opinion, that the decree of the Court of 
Appeal should he reversed and aha respondent) claim dismissed with 
costs except those of R|tn Kaunt, which, in both Courts, should 
be borne by himself; and so far my Opinion is in unison with that of 
the Chief Judge, But with respect tf Other points of this case (not 
touched on by the Chief Judge) my opinion is as follows. 1 think 
that the amoant of the deposit made by Rammohufc Satant and 
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*827. the rest in the Treasury of the zillah Court Should he restored to 
Ram tools! Uteres*, after deducting the amount of the mesne profits 
Miaser and ' ea< ** e( l ^y them betwa^ft the period on which they obtained posses* 
other*, v sion in pursuance of the decree pissed by the Court of Appeal, m 
Rsmmofaan aheir favour and that on which they were dispossessed when direc* 
Imdqtlicrg * 10 ^ # ^ 0P 8usr,e °ding tV * e execution of that decree were issued by this 
' Court; that the mesne profits in question should be renored with 
, interest to the appellaits; that if the appall mts conceive they 
have any just claim for profits said to have been unduly appropua- 
ted by the respondents, 'in consequence of their having kept them 
out of possesion between the pen id of their pun base and the 
institution of the suit by the raspandints, thev should institute a 
regular suit for the reco ery there jf; that with respect -to the 
second Ram moh u n Sawunt who claims as a durputneedir, no 
# order can i9sue inasmm b as the loss of his tenure is mvo ved in 
thgtof thf sadder 9 put needar ; th'at the vakeel of this individual 
should recess the sum of 50 Rs. as remunention for his trouble 
to be levied by the Provincial t ourt, and that the onginal plain- 
tiffs, now respondents, Rammohun Sawunt and Juggunath Sawunt, 
be instructed that they are at liberty to sue the sadder putneedar f 
Ram Kiunt Sawunt, for any d image thby nay consider themselves 
to have sustained, attributable to his fraud or impropriety of 
conduct.” 

. The proceedings having been again referred to the Chief Judge, 
he entirelv concurred in all points with his colleague, and a final 
order was accordingly passed, on the 29th of December, conf >rming 
in every particular to the opinion recoided by the Second Judge 
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HENRY IMLACH, CHARLES TREBBCK, aid t JOHN 
f AIMER, Executors of Uitwtfn Bbckw, deceased, Appellants -f 

. vertou * Jw. tt.t\ 

MUSSUHMAUT ZUHOOROONISA KHANUJff, 

Respondent. 

Tf 

THE respondent instituted this suit in the Patna Provincial Court ~V 
on the 22 d of September, 1815, against Unwur Begum, to obtain ■ 

possession of one half of the estate, real and personal, of the late ay a Moo- 
Hajee Yakoot Khan, husband of the defendant. The share claimed snlman.of* 
was estimated at 76,519 rupees 8 anas. Chnsutaa* 

The claim rested on a will made by Hajee Yakoot Khan in Ju~tQrdoe»no#i 
madee-oos-Sanee 1216 A. H. (1801 A. D.) In this will he ap- invalidate a 
pointed Mr. L, a Judge of the Provincial Court of Patna? his exe. ml! con- 
cutor, and dedicated half his estate, real and personal, fp the se»t ta “ ln ft* 
vice of the Imams as nuzur-i-Imamem, to be delivered io Zuhoor- JJjjjJJ 1 
oomsa Khanum for the use of her Imambarah. Mr. L. died on the doe«tied(- 
24th of January 1804, and Hajee Yakoot Khan on the 19th of July mue of that 
1812 On the decease of (he (latter, Meer Moobummud Khan got executor 
possession of his estate* but was forced to relinquish it in favour of 
Unwur Begum, on her obtaining a decree to that effect in a sum. te8 t ato r t ® 
mary suit, which she brought against him in the City Court of appoint an- 
Patna. The plaintiff, who had teen the mistress pf Mr. L, was a other in hw 
paity to the summary suit, but was referred to regular proceedings, P| ate lm P*y 
which she accordingly instituted m the Piovmml Court, to obtain 
possession of the half of the estate entrusted to her charge under W iij. 
the provisions of the will. 

The plaintiff objected against the legality df the will, on the 
grounds, that a Moosulman could not appoint as executor any per. 
son but one of his own persuasion , that the bequest could not be 
considered an endowment, (wukf,) because it was* designed fey the 
service of the Imams, and not of (rod ; and that even if it were in. 
tended as an alienation of property, it could only take effect to the 
amount of one-thiM. She also pleaded that, after Mr. L’s death, 

Hajee Yakoot Khan had said the will hadjonly been executed to 
answer a temporary purpose in regard to that gentleman; that he 
then annulled it; that the plaintiff concurred 19 the annulment; 
and that it was ftilly understood that the demise of the executor, 
and the non-appointment of anot|e>- m itself cancelled the will. 

Before the case came on Unwtp Begum died, and the suit was 
carried on in the names of Messrs. C. TreRck, H. Imlach, and 
J. Palmer, executors under her will. The Senior Judge of the 
Patna Court referred the will to the Muhommed&n law officers, 
and required them to state .whether the document was valid, and 
the plaintiff legally entitled to the amount she claimed under its 
provisions. 

Moobummud Jnmal AH, the \fasee of the Court, delivered a 
futwa to the following effect: “ Zuhooroonisa san sue for the * 
half of the estate of Hajee Yakoot Khan, because although a de. 
dication (nuxvr) strjftly speaking fo-ao# valid, except when made 
to God, yet as the original wish of the testator it to pbtaifi re- 
von. iv. a ■ 
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3 828 . wards in a future state, which are at the disposal of the Almighty, 

u r* the ex P ress * on Nuzur-i-Imainein implies a nttstfr to God, and 

lach^ChV the discharge of such nuzur h obligatory. The use also of the 
Trebeck, f erm nuzur in reference to the holy Imams to Wulees and Sheiks 
and John is cortimonly recognized, and such expression is held to imply a 
Palmer, v» nuzur to God. Zuhooroonisa is therefore entitled to the share spe- 
JVlussum- cified in the will, and she is bound to bestow it in alms on dis- 
hooroonisa tr€sse ^ Moosulmans, so as to fulfil the will of the testator." 

Kliamim. Mouluvee Uhmudee the Mooftee delivered a fuiwa a little vary- 
ing from the above. “ Zuhooroonisa can sue for half the estate of 
Hajee Yakoot Khan. It is a fundamental rule that the words of 
a competent person be carried into effect as far as possible ; and that, 
if they are not legal in their literal acceptation, a liberal con- 
struction be put upon them. • By this rule a nuzur to Imams, &c. 
is held to mean wukf, and, therefore, the Bequest of Hajee Yakoot 
' Khan is Jsgally tpukf y and the direction to deliver it over to Zu- 
hcoroonis^ for the use of her Imambarah, is tantamount to ap- 
pointing hefr Wulee, or superintendent of the endowment. With 
regard to the validity of the document in question, it may be re- 
marked, in the first place, that the appointment of Mr. L. as executor 
is liable to some exceptions: 1st. The 4 appointment of an executor, 
legally so called, is for the protection of the rights of minors or absent 
heirs ; neither of whom exist here. 2dly, Although the appoint- 
ment by a Moosulman of a person of another religion to be his exe- 
cutor is valid, yet it is incuml>ent on the ruling power to take the 
trust out of his hands, and appoint another executor. 3dly, Mr. L. 
died before the testator, and this necessarily voids the appointment. 
In the next place, with regard to the dedication of half his estate 
as n uzur-u Imamein, and the direction to deliver it over to Zu- 
hooroonisa ]£hanuni for the use of her Imambarah. This is equi- 
valent to an endowment, and the appointment of her as superin- 
tendent, and is therefore valid, and must be carried into effect." 

On the 3d of 'March 1824, the Senior Judge of the Provincial 
Court decided, that although the evidence to the will was excep- 
tionable, yet it must stand, as the defendant had not questioned its 
■ authenticity ; that so vague a verbal annulment as had been pleaded, 
could never be upheld ; and that in conformity with the futwa of 
the law officers the defendant should makeover to the plaintiff half 
the estate of Hajee Yakoot Khan. 

The defendants'being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut, and on the 28th of August, 1827, the 
case came to a hearing hefore the Second J udge (C. Smith). Previous 
to giving judgment ke put the following question to the law of. 
cers: “A certain Moosulman of the Imameeyah sect, to flatter a 
Judge of the Court, bequeathed half hjs estate, as nuzur-ulmamem 9 
for the use of an* Imambarah belonging to a Moosulman woman* 
who was mistress of the Judge. He drew up a will to this effect* 
in which, he appointed the Christian Judge Kis executor. He lived 
eleven ^years after (the executiourpf this deed, and at length died, 

, .seven years .after the death of the executor, without appointing any 
other in his place. Can the aforesaid woman sue for the property 
' ' thus bequeathed, notwithstanding the opposition of the testator's 
* widdfr to her claims?" The CazeeoolcuzatWl the two Mooftees 



Cases in the stjdder dewannV' ada^ot; . . M 

. » 

returned an answer to this effect : “ The heftiest hy a Moosulmari tof8. 
of the Imameeyah sect of half his property to an Imambarah, and*g*“**TT 
the appointment of a Christian as his executyr, are legal acts; nor Jaeh, cbwj 
does the fhct of his surviving the execution of that deed .eleven l iebeck, 
years, or the demise of the executor three years afterwards, imply and John 
an annulment of the deed, because annulment of a will does not 
take place, unless it be made in express terms, or evidently implied nautZu- 
by some action. The opposition of the widow to the claim implies 
tne non-concurrence of the heirs, and therefore the bequest will Kkuuon. 
only take effect to the amount of one-third*: and whereas the exe- 
cutor is dead, and the testator appointed no other in his place, it is 
incumbent on the rulingpower to appoint some executor, to see that 
the sum bequeathed is expended on the Imambarah. This executor 
may be either the woman herself, to whom the Imambaiah belongs, 
or some other person. The woman, however, has no legal right to 
the property as her own possession." • * 

On receipt of this futna Mr. Smith delivered the following opi- 
nion: “Should the case be decided according to the futna of the 
law officers, the decree of the lower Court would need amendment, 
because in it no mention is made of the necessary appropriation of 
the bequest to the expencesmf the Imambarah; and because the 
respondent is legally entitled to only one-third of the property, 
whereas one half has been awarded her. In my opinion, however, 
the decree of the Provincial Court should he entirely set aside. I 
am not satisfied with the evidence adduced to prove the document 
filed to he the real will of Hajee Yakoot Khan. Whether it be or 
be not the real will, it appears that the Hajee, being much irritated 
by the conduct of Zuhooroonisa, annulled the deed, and would 
have destroyed it, if he could have possessed himself of it. It is also 
evident, that if it had been his intention to abide by that will, he 
would on the death of the executor, which happened seven years 
previous to his own demise, have appointed another in his place. 

Now a will by which the testator does not abide till the time of his 
death, can never he carried into effect. Again, there is no relation- 
ship or any connection between the parties assigned as a reason 
which could induce the Ilajce to execute such a deed in the re. 
spondent’s favour; but it appears, that, at the time he drew it up, 
she was the mistress of the executor, who was then a Judge of the 
Provincial Court in the city of Patna, in which the testator resided. 

The Hajee then could have had no other bbject than to flatter the 
Judge, and such conduct differs Btt’o'from bribery: for the offer of 
a consideration to toe mistress, i» much toe ‘same as to toe Judge 
himself. To call it nuzur-i-Imamein 1s nothing more than a shal- 
low artifice to gloss over toe transaction. Independently then of all 
legal considerations, and supposing even the authenticity of the do- 
cument to be ftdly established, it id not such of toe Court can ever 
uphold. In toe reply furnished by Mouluvee Uhmudee in the • 

Provincial Court,, toe' will is said; to he invalid, in toe exceptions 
taken ajpinst toe first provision of it: and on this supposition the , 
whole of toe property, according to toe mbst approved opinion, ,• 
goes to toe widow, either as her share or by the return. My opi- 
nion therefore .is, that * decree ihould* be passed id favour of the 
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18*8. appellants, and the original suit of the ' phinthb dismissed with 

L • C 08 t 8 /' • ^ a * . 

lat^^aih The Third Judge (C. T. Seely) did not concur in this opinion. 
Trebeck, * He thought that the decree of the Patna Court should be amended 
and John , agreeably with the futwa of the law officers, awarding one-third of 
Palmer, «. the property to the respondent for the use of her Imambamh. 
mautZo- The Chief Judge (W. Leycester) agreed with the Third Judge, 
hoorooqisa He conceived the will of Hajee Yakoot Khan to be satisfactorily 
Khanmn. proved, and that a verbal annulment of it could not be upheld ; 
that there was no regulation against a will to the effect of the one 
in question ; nay, that it would have been legal, even if made in 
favour of Mr. L. himself. A decree was passed accordingly, (on 
the 28th of January 1828,) amending the decree of the Provincial 
Court* and awarding one-third of the estate, real and personal, of 
Hajee Yakoot Khan to the respondent, the proceeds to be expended 
in the service of the Imambarah. (a) 


• less. GOVERNMENT, Appellant 

* versus 

March 5th. DHOLA SINGH and GOPAL SINGH, Respondents. 

Under sec- THIS was a suit originally instituted by the respondent Gopal 
t *°." ?’ Singh, and Debee Dyal Singh, in the Mirzapore Zillah Court on 
? 795 !°Go-’ *he Hth of June 1814, against Dhola Singh the other respondent, 
vemteent and involved a claifn to 902 rupees 8 anas, on account of five years’ 
areen titled, malikana for mouza Muchwa in Adulpoorah, purgunUa Kuryat 
on thedeath Secundeh, commencing from the year 1217 Fuslee, and calculated 
teetorave- at ***0 rate of 180 rupees 8 anas per annum, 
nue’and the The plaint set forth that in 1196 F. St Donda- Singh, a Native 
Znmeendar Officer, received from the British Government a grant of six hun- 
to maliham dred beehgas of land in Adulpoorah the plaintiff's ancestrel estate, 
«•»? * r0 “ upon which mouza Mqchwa was subsequently established. Donda 
naresaa-*' died about the end of 1204 F. S. and his son, in contravention 
•igned in of the conditions gt the grant, and clause 5, section 2, regulation 
grant* to in- 43, 1795, enjoyed possession of the village in question for five years 
▼alid native without paying matikana. Ramheyt Singh their ancestor in con. 
v 'stothe 8®quence petitioned the Collector for the recovery of his proprietary 
fomationof rights, and an aumeen was appointed to ascertain the actual pro. 

deceu- eeeds of the lands, who Submitted his report; and, none of the late 
ni&l settle- Donda Singh’s heirs appearing in conformity with the order and no. 
aieBt ‘ tificatioos promulgated, the plaintiffs fattier obtained a grant of tire 

(«) Hi a decision is perfectly confident with • tbe former judgment of (be 
Court ig the case of Moohummud Ameenoodeen and Ram Mohun Chukertuttr, 
"appellants, v.‘ Moehummtid Kdbeeroodeen, teapondent, (March 31 18*5,) n 
which it tin wled that the appointment by’ a Meoamman of a Hindoo as 
executor to his will, dots not prejudice the rights of the legatae. • 
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village in question, subject to a fair and proportionate’ as s e s sment 1M8. 
and certain allowances for the defrayment of contingent expences, <r r ' ;; 
enjoyed possession during his own life time, as did the plaintiff . l? *”** 
on ms death till 1216F. S. when Dhola 8in$i, son of the late Donda di, 0 u ’ 
Singh, obtained an amulduslok, or order for possession, firflm the ginghsa* 
Collector, and carried it into execution. Although the plaintiff Gopal 
sued and substantiated his title as zumeendar, the Zillah Judge con- Sl0 8 l1 * 
firmed the above individual in possession of the village, but on the 
presentation of a petition awarded the plaintiff malikana by an or- 
der under date the 20th of July, 1812, which was overruled by the 
Provincial Court, who directed him to institute a civil suit for 
the recovery of his proprietary rights. These were the grounds of 
the prepent action. 

The defendant in reply contended, that the present suit for mali- 
kana was clearly inadmissible, being mesely a modification of the 
plaintiff’s original and fundamental claim to the zumeendasee, which 
was dismissed by the Zillah Judge on the 9th of July 1{U2, whole 
award of malikana had, after the maturest consideration, been en- 
tirely disapproved, and reversed by the Provincial Court This 
could be proved by the proceedings of the Provincial Court under 
date the 15th of July apd £5th of December 1813, and Uth of 
March 1814, which he was ready to produce. The plaintiff’s state- 
ment, of his having been referred to a civil suit by the Provincial 
Court, was therefore evidently false. 

The officiating Zillah Judge, in deciding the cause on the 6th of 
February 1817, observed that the oral and documentary evidence 
adduced by the plaintiffs, had substantiated their proprietary right 
to Adulpoorah as an ancestrel estate, and that they were therefore en- 
titled to malikana under the grant to Donda Singh, executed on the 
8th of September 1789, (17th of Zeehijjah 1196 F. $.) But con- 
sidering that such an award was barred by the proceedings of the 
Provincial Court under date July 15th and December 25th 1813, 
and 11th of March 1814, he dismissed the suit with costs. . 

The plaintiffs appealed to the Benares Provincial Court, and, in 
conformity with the order contained in the Court's proceeding of the 
18th July 1818, Copal Singh, one of the claimants in the Zumeen- 
daree Case, (No. 3459,) appealed against the decree passed therein 
by the Zillah Judge on the 9th of July 1812. 

The respondent Dhola Singh having appeared to plead, the First 
and officiating Judges concurred in passing the following decree on 
the 18th of May 1821.. 

After a due consideration of all the documents produced in the 
two causes submitted for decision, the Court are of opinion, for the 
reasons recorded incase (No. 3459), which involves aelaim to thezu. 
meendaree of mouza Muchwa, that the appellants have succeeded in 
substantiating their proprietary title to the vill&ge in question. In 
consequence, however, of its being included in the jageer grant to 
Donda Singh, the respondent's fether, and his being seized thereof 
they cannot recover possession, T5ut are entitled to the rights rad 
privileges of zumeenaars. 'Such an award is not precluded by the’ 
miseel^uteous orders passed by this Court, inasmuch as they were 
founded on the feet of the appellants never, up to that date, har- 
ing established theft title, as zftmeendar, in a Court of Justice. 
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i8ee. As such a proprietary right on their part has in the two present 
rr 7» eases beefl recognized, and sanctioned by the Court, there can 
mentir^ no ^consistency i^ such a course of proceeding. . It appears 
DhoU* howevfr, from section 4, regulation 11, 1808, that the Court are 

Singh and, not competent to enforce the payment of zumeendaree fees by 

Gop<il invalid pensionaries, until they shall have been in the first instance 

&11 £ h ' adjusted by the Collector, in conformity with the provisions of the 

above enactment. We therefore reverse the decree of the Zillah 
Court, and direct the appellants to be furnished with a copy of the 
present order for transmission to the Collector, who shall fix and 
give them whatever they shall be legally entitled to receive from 
the respondent ; and the latter shall in future continue to pay at the 
same rate, and defray all costs of the present action. 

The Government vakeel subsequently filed in the Court of Sud- 
der Dewanny Adawlut a purwanna to his address from the Super, 
intendenf of Government Law-suits, and a petition to the following 
eSfect. t # 

The Collector, on receiving the order of the Court of Appeal, noti- 
fied the circumstance to the Board of Revenue, who reported the 
matter to Government, and afterwards communicated with the Col- 
lector on the subject, declaring that regufcitiqn 11, of 1808, did not 
extend to Benares; that regulation* 43, 1795, had not been re- 
scinded; and consequently that the Court's award of malikana under 
regulation 11, 1808, was erroneous, and directed him to apply fora 
rehearing of the case. The Collector accordingly petitioned for a 
review on the 4th of August 1822, which was refused by the First 
Judge on the 17th of September following. The lands in dispute 
having been assigned in grant previous to the formation of the de- 
cennial settlement, and not included therein. Government are enti- 
tled, on thet death "of the grantee, to rent, and the zumeendar to 
malikana only; and moreover regulation 43, 1795, which hadef- 
lect in Benares, lyas not rescinded by regulation 11, 1808, Which did 
not extend there : he, therefore, now prayed that a special appe&l 
might be admitted. 

The Second Judgeof the Sudder Dewanny Adawlut, (C. Smith,)to 
whom the application for a special appeal in this case was first submit- 
ted, considered that it <pight to be allowed on the grounds, first, that 
regulation 11, 1808, did not extend to Benares ; secondly, that the 
invalid jageer wa$ conferred on Donda Singh, the father of Dhola 
Singh, previous to the decennial settlement, and consequently was 
not included in the permanent settlement ; and also with reference to 
the reasons stated in the petition and in the letter of Mr. Secretary 
Mackenzie, dated 29th May 1823, communicating to the Board of 
Revenue in*the central Provinces the orders of Government relative 
to the course of proceeding to be followed in the settlement of 
lapsed invalid iageew in Benares. • 

The Fifth Judge (W. B. Martin) concurring with Mr. Smith, a 
special appeal was admitted. 

It wfa deemed expedient thfit GopaJ Singh the appellant, and 
'Dhola Singh the«respondent, in the Provincial Court, should be as- 
sociated as respondents on the present occasion, and a notification 
to that effect having been issued, Jboth those individuals appeared, 
and pleaded separately. 
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_ Th$ <w came originally to a hearing before the then Seeohd 1OTB * 
Judge, (C. Smith,) on the 7th of May 1827, whoy on discovering that 
the miscellaneous orders of the Benares Provincial Court above foot*" 
adverted to had been passed with his concurrence, declined offer- Dhola* 
ing any opinion, and directed the papers to be laid before come %agb an* 
other Judge. •* G°P*l 

The case was accordingly taken up by the Third Judge, (Mr. Sln ®" # 

C. T. Scaly,) who after due consideration recorded the following 
judgment oh the 19th of February 1828. 

It is enacted by clause 12, section 2, regulation 43, 1795, that 
from and after the 24th of December 1790 A. D. the zumeendar, on 
the death of the grantee, shall be entitled to malikana and the reve- 
nue assessed on all lands assigned in grant to invalids. In the present 
instance the sunnud conferring lands on Donda Singh, father of 
Dhola Singh, was executed on the 8th of December 1789, antecedent 
to the 24th of December 1790, and the formation -of the decennial 
settlement; and they were not assessed on the part of Goyernmerff. 

Qn the death therefore of Donda Singh, Government are* entitled to 
revenue, and Gopal Singh the zumeendar to malikana. From the 
tenor of the preamble to regulation 11, of 1808, it is obvious that 
that enactment does not exteiyl to Benares. I am therefore of opinion 
that the decisions of tlie Zillalvand Provincial Courts should be re- 
versed. 

The officiating Judge (M. H. Turnbull) concurring in the above 
opinion, a final order was passed accordingly. 


MUSSUMMAUT IIINGOO, Guardian of Mubdan Ali, _ 

a Minor, Appellant . ApiUoth., 

versa s • 

MEER FURZUND ALI and MUSSUMMAUT * 

AMANEE, Respondents. 

• 

• 

THE appellant instituted this suit in tjie Provincial Court of A father, 
Patna, praying the Government to take possession of movza Khoo- by two »e- 
tubpoor and certain other lands in purgunnas Ilnwelee Behar and had 
Huwelee Azeemabad, then in the possession of Meer Furzund Ali, ^li h a is 
and hold them for Murdan Ali t> ! l Jje should come of age. The property to 
suit was laid at 9,934 rupees, being < ghteen times the value of the h<» *on, and 
lakhirajee, and three times of the khirajee land. “ ade °” r 

The claim rested on two deeds executed’by Keedamath, the con- “ SUL. — 
•tituted agent of Meer Furzund Ali. The first was an ikrarnama, money as • 
or declaratory deed, dated.the 10th of RubbeeJral uwwul 1239 free gift. 
Higeree, (January 29, 1817,) in which Was recited that Keedamath, lb* PJ°«- 
under the power delegated to him for that purpose by Meer Furzund, 
had sold all the litigated properljnto his son Murdan Alitor the ^ver hav- 
*um of 20,000 ticca rupee? > that he had given oner possession to bg been 
the purchaser, and had received payment in full of the amount of earned into 
the purchase money- The second deed was also an ikrarnama , un. ?5 act >, 
der date the 15th of Efubbee-ool uWul 1232, (3d February 1817,) 
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i8f8 wherein the circumstances of the sale were recapitulated, and it was 

.T acknowledged that Meer Furzund Ali had made a gift to Vurdan 
under the^ ot tte purchase money, and that there was nothing due. Both 
Mahomme- these documents were endorsed by Meer Furzund Ali, and duly 
dan law a« registered in the Register's office by Keedarnath, under authority 
of the kmd fa. that purpose. Shortly after this, Keedarnath presented a petition 
edBw^i- 1 " f° Collector, stating that the sale waslBctitious and not real ; was 
Tuijeeh, "it intendedby Furzund Alf only as a threat to bis two sons Syud Furhut 
was held by Ali and Syud Jumal Ali, and had never been carriedinto effect 
Uie Sudder He therefore prayed that the change of names in the record might be 
Adawiuf itft M an< * the estate continue in his own name. On April 16, 1817; 
to be null an or< * er was passed in compliance with the prayer of the petition, 
android, which wasdirecteAto be filed with the other documents regarding the 
estate. In another petition presented to the Register shortly after, the 
whole case was stated. The registry was declared to have been 
effected merely to preserve copies of the deeds, but that those very 
dfeeds werq still in Meer Furzund Ali's keeping, and hadnever taken 
effect. Keedarnath therefore prayed that the fact of the deeds 
never having been carried into effect, might becertified by an endorse- 
ment on the registered copies. The order of the Judge, dated Sep- 
tember 1st, 1818, directed the petitions j^e filed with the regis- 
tered documents, and no copies of the latter to be granted without 
being accompanied with a certificate of the above nature. 

Such being the state of the case, the guardian of Murdan Ali 
sued to give effect to the deeds of sale and gift; filing copies of the 
registered deeds. On the other hand Meer Furzund Ali declared the 
whole transaction to have been fictitious, that it was only resorted 
to as a threat to his legitimate sons, who soon repented of their mis- 
conduct, and received his immediate pardon; that Murdan Ali was 
not his son, -but the* offspring of a dancing- woman, who had admitted 
many, beside himself, to her intimacy. In proof that the transaction 
had never been /meant to take effect, he himself filed the original 
deeds, which he had never delivered over to the other party. 

On a reference to Moohummud J umal,4he Cazee of the Provincial 
Court, he declared the transaction null and void both by common 
custom, and on legal grounds. By custom, because no man could 
have intended materially to injure his legitimate sons, who were 
living at the time, and whom he appeared rather to have threat- 
ened, than actually deprived of their rights. The legal exceptions 
were, that neither of the contracting parties appeared to have been 
present at the time of the execution of the deeds, and that the do- 
cuments were contrary to the fact, inasmuch as the first declared a 
transfer to have been made, and a price to have been paid, which 
never did lake place ; and the second bestowed, as a gift, a sum of 
money which nevf r hod been delivered to the alleged donor, and was 
therefore utterly void as being the gift of *what was non-existent. The 
Judge of the Provincial Court (W. M. Fleming) agreed in this view 
of the ga se, and accordingly dismissed the suit on July 5, 1823. 

Thg plaintiff appealed to the'Sudder.Dewanny Adawlut, and on 
the 12th of December, 1825, the namtfof Mussummaut Amanee was 
entered amongst the respondents, as it appeared that-Meer Furzund 
Ali had subsequently made over to her, hfifecond wife, the whole 
of the litigated property as wukf \ or a religious endowment. 
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On the 19th of March, 1828, the acting Judged Mr- M. H^Turnbufl, IMA 

put die following questions to Hamid Oollah^the Cazeeoolcuzat, i. ~ 

one of die mooftees being then absent,, and the other having for* hi,. 

merly delivered an opinion on the case in tirf Patna City Cqprt. goo «.UMi 

Question 1. Supposing Meer Furzund Ali’s allegation to B^cor- tunund 
rect, that the deeds of sale and gift were never carried into eflfectj j®>» 
the donee being then only four years old ; are those deeds valid and 
binding, and is it necessary, in conformity with those deeds, to strip AauaM. 
the respondbnt of all his property, and confer it on the appellant ? 

Answer. This sale is legally denominated bye-utuljeeah, which 
is void ; and besides, in a sale by a father to his son, through the 
instrumentality of an agent, it is necessary that th^father be pre. 
sent, apd accept on the part of the son ; which does not appear to 
have been done in the present case. The deeds are therefore invalid, 
and of course no transfer of property takes place under them. 

On receipt of this futrva, Mr. Turnbull recorded his opinion, that 
the whole transaction was fictitious, intended to answer a tempo- 
rary purpose, and never carried into effect. As then th# law officer 
had declared it to be legally invalid, he thought that no claim could 
be established on it, and therefore dismissed the suit, making the 
costs in both Courts payable J>y the appellant, (a) 

(a) A tuljeeah sale is thus explained by the author of the Noor^ool Unwar , an 
Arabic 1 realise on the principles of Mahommedan Law. In explaining the circum- 
stances which bar the competency of a person to contract, he mentions, amongst 
others. Hast, or jesting, and under that head remarks, '* Tuljeeah means forcing, 
and may be defined to be the straining of a contract, soaB to produce a different re- 
sult from what it outwardly bears , so that the parties appear to the world to exe- 
cute a sale, for some purpose which calls for it, whilst in fact no sale takes 
place between them. Hazl is a more comprehensive term, but the rule regard- 
ing both is the same , viz. that competency is conditional, and not necessarily 
destroyed. Hazl consists m this, that the contractors secretly agree that they 
should apparently execute a sale before men, whilst m reality no contract is 
formed* Should they, after such contract apparently mads, differ regarding the 
previous agreement, one party holding that the contract vras fictitious, and the 
other that it was bond Jide , the correct opinion is, that the presumption is in 
favour of the former, and thb sale is to be annulled. Vide Noor-ool Unwar , 
p. 351. Cal. ed of 1818. 
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NUFJJR MITUR and RUJEEB MITUR, Appellants 

«mg8. « • versus 

May *oth. RAM KOOMAR CHUTTOORJYA and others. Respondents. 


By the * vTIIIS suit was instituted by the respondents as plaintiffs in the 
Hindoo law City Court of Moorshedabad, for possession of a 1 ana 11 gunda 
a m iihci share 0 f Kismut Mulyatee, the yearly proceeds of which were esti- 
en !ie°at a 1 mate< * at W6 rupees 13 anas. The case, as stated by the plain- 
pici«.u.e an tiffs, was the following ; a 1 ana 16 gunda share of Kismut Mul- 
cst ue yatee had stood in the Collector's books, in the name of Mitrunjoy 
? hlLh she Mitur, of which 1 ana 6 gundas belonged to himself, and 10 gundas 
iromber to ^^ rte Chundur Mitur. The estate ultimately vested, thus : 
^roiu er Tcelook Chund Mitur and Rai Kishen Mitur divided their father's 
On her 10 gunda share between them, and each was seized of a 5 gunda 
death it* share in severalty; whilst Ram Narain Mitur and Prem Narain 
goerfnot Mitur held Mitrunjoy their grandfather's 1 ana 6 gunda share in 
heiir but 1 ^parcenary, of which they jointly sold one half, i. e. a 13 gunda share, 
teethe to Kishen Mitur, who thu> became seized of 18 gundas. On 
newest the death of the latter, his son, Gunga Govind, a minor, succeeded to 
surviving his share, but dying shortly after, the esjate came to his widow, Dhun 
deceased 101 ^ uimee > and on Prem Narain’s death withoht issue. Ram Narain, 
§ ™ liis brother, inherited the 13 gunda share, which they had formerly 
• " held together. Dhun Munnec gave her 18 gunda share to her daugh- 
ter's son, Manik LalJ, and Ram Narain gave his 13 gundashareto 
Nub Kunt Biswas, who subsequently sold it to Gholam Basit. How- 
ever, on the 19th of Poos 1223 F. S. Dhun Munnee, with the concur- 
rence of Manik Lall and Nub Kunt Biswas, executed a deed of sale, 
by which she conveyed the two shares, in all I ana 11 gundas, to Do- 
mun Chuttopijya, the father of one, and uncle of another of the plain- 
tiffs. Unuer this sale Domun Chuttoorjya held possession for a year; 
but on his death, the plaintiffs were ousted by the sops of Teelook 
Chund, the defendant, and brought their suit accordingly. Many 
material points in this statement were disputed by the defendants. 
They asserted that their father, Teelook Chund, and their uncle, Rai 
Kishen, held the 10 gunda share, which they inherited from Kirte 
Chundur, in coparcenary ; that they jointly purchased the 13 gunda 
share from Ram Naraiif Mitur and Prem Narain Mitur; that, on Rai 
Kishen ’s death, Teelook Chund managed the whole 1 ana 3 gunda 
share for himself, *and on account of Gunga Govind the son, and 
Dhun Munnee the widow, of his deceased. brother> and, on the 
demise of the former, on account of the widow ; that Ram Narain, 
before his death, had made over the remaining 13 ana share to 
themselves, as the only surviving members of the family; and that 
neither Nub Kunt Biswas, Manik # I^11, or Domun Chuttoorjya 
ever had possessed any part of the estate, but that the whole had 
been in their possession ever tince it had vested in them by the 
death of the former proprietors. They also demurred to the legality 
of the deeds of gift and sale, saMKb have been executed by Shun 
• Munnee; such r acts being pronounced f by the shatter* beyond the 
competency of a widow. 

The Judge of the City .Court referred tbe point of law to the 
Fttndit of the Court ; and on hi* declaring the sale valid, a decree 
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was pawed in favour of the plaintiffr. On appeal to thfc Provincial H*8. 
•Court, the tyt ivu&tha of the Pundit of the City Court was referred # f rn 
to the Hindoo law officer, and he was called upon to decide as to its 
correctness. He objected to the validity of the sale, on the groundr Rujeeb 
of the previous gift to Manik Lall, and the share which the appel- Mitur, v. 
lants seemed to have in the property conveyed. Both these objep-^ am K°°- 
tions were overruled by the Judge of Appeal, who decided that a and 
Manik Lall's consent was apparent, and that the appellants ap- 0 thcr^ & 
peared to have no interest in the property. He therefore affirmed 
the decree of the City Court, with full costs against the appellants. 

Against this decree, & special appeal was preferred by the appel. 
lants to the Sudder Dewanny Adawlut, on the ground of the dis- 
crepancies in the vyuvusthas, and the variance between the tyu- 
vmtha and decree in the Provincial Court. The appeal was admitted 
by the then Second Judge, (C. Smith,) and the case came to a hearing 
on the 13th of March, 1828, before the Third Judge (C. J\ Scaly). 

After going through the whole case, he put three questions to the 
Pundit of the Court: First, whether the gift of DhunrtVlunnee to 
Manik Lall was valid : secondly, whether the sale subsequently 
executed by her was also valid ; or, if not, who were entitled to 
the estate which she had held : thirdly, whether, if Dhun Munnee 
were alive, she would have any right to the property. 

To the first question the Pundits replied, that on Rai Kishen’s 
death the right in the estate vested in his son, Gunga Govind, and 
thaf Dhun Munnee succeeded as nearest heir to her son, and not 
as widow of her husband ; that the right which a mother had in 
property inherited from her son, was the same as that which a 
widow had in property inherited from her husband : and that, 
therefore, she was incompetent to alienate that property by gift. 

They cited the following authorities for this vymwstha. 

The Mahabarat, quoted in the Dai/a Bhaga, and other works : 

“ For women, the heritage of their husbands is pronounced applica- 
ble to use. Let not women on any account make waste of their 
husbands’ wealth.” The Bay a Rakasya explains u waste” to mean 
gift or sale at pleasure. 

The Baya Bfraga. “ The word wife is employed with a general 
import ; and it implies, that the rule must be understood as appli- 
cable generally to the case of a woman’s succession by inheritance.” 

In reply to the second question they declared, that the sale also 
was invalid, because the deed expressly stated tie sale to have been 
executed by Dhun Munnee at her own pleasure ; whereas the shas- 
ters, as above quoted, prohibited salt tit pleasure, and only licensed 
it under unavoidable necessity, which did not here exist. As then 
both the gift and sale were invalid, the succession to the estate 
would be regulated by th^ analogy of the case of a widow, that is, 
as the nearest surviving Ijeir of the husband jnherits from the wi- 
dow, so the nearest surviving heir sbf the son would inherit from 
the mother. The estate would not therefore go, on her death, to her 
daughter’s son, Manik Lall, toho was not gn heir of, Gunga 
Govind, from whom she inherited, but to his nearest surviving heir, • 
who happened in this case to be the appellants, the sons of his fa. * 
ther’s brother. Authorities, in addition to those above quoted. 

Srkrishm Tsrcdtancam, iff his Commentary on the Day# * 
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1928* B&aga : "lOn failure of him, the grandfather, then the father** half 
. KvJui » ^ ro “ er » *ken S»e son of the father's whole brother, then the son of the. 
Mitux father's half brother, &c. (each succeeds on failure of the preceding.") 

Rqjeeb On the third point.xgferrod to them they declared, that if Dhtin 
Miter, Munnee were living she would certainly have a right to the property, 
89 neare8t heir to her son Ounga Govind ; and as her right had not 
tooriya and ^ een v °ided by the gift or sale, both of which she was incompetent 
others. to Make. 

Mr. Scaly considered this vyuvustfia decisive as to the right of 
the appellants to the IQ gunda share, which had.belonged to Dhun 
Munnee; and he also awarded them the remaining 13 ana share, 
said to have belonged to Nub Hunt Biswas, as the title to 
both shares was conveyed in the same deed, which he considered a 
collusive action to deprive the appellants of their right ; and bemuse, 
in a former suit, Nub Kunt Biswas was said to have disposed of his 
Interest tp Gholam Basit. On these grounds he gave it as his opi. 
nipn, that the decrees of both the City and Provincial Court 
should be Reversed, and the whole 1 ana 16 gunda share be awarded 
to the appellants, with costs in the three Courts, and mesne profits 
since their dispossession under the previous decrees. 

Mr. R. H. Rattray concurring in this view of the case, a final 
decree was passed accordingly on the Imth'of May 1828. 


August 9th. SHAH yZEEZOOLLAH, pauper. Appellant 

* verdts 

The COLLECTOR of SEHARUNPOOR, on the part of 
4 Certain •* Government, -Respondent, 

lands in * 

Seharun- THIS was a suit instituted by the appellant informdpauperit, 
{tow were on the 19th of July 1824, in the Provincial CoUrtyf Bareilly, to re- 
claimed to cover the mouza of Poor, a rent-free village in purgunna Junjanah, 
be held ziil&h Seharunpoor. The suit was laid at 72,000 hipees, eighteen 
times the annual produce. 


• Certain 
lands in 
-zillah 
Seharun* 
floor were 
claimed to 
be held 
rent-free, 
in virtue of 
two wo- 
unds grant- 
ed by Ma- 
dho'Rao 
'Scindia, 
of 

which, dat- 
ed 29 Zee- 
lad, 27. Ju- 
1 loos, confer- 
red the 
mouza in 
question • 
as muddud- 
mcah on 
Shah Ab<* 
•doollah, 


The plaint originally filed by the appellant was rejected by the 
Senior Judge of the Bareilly Court, on the ground that the orders 
of the Board of Commissioners, directing the attachment of 
the village in question, were issued prior to the enactment of regu* 
latkm 2, 1819, and that the plaintiff had failed to bring his actios, 
as required by regulation 8, 1811, ^\ythin six months from the 
attachment. This wqp overruled by tire guddor Dewanny Adawlut, 
and the Court of Bareilly diitcted to try the case under section 
24» regulation 2, 1819. 

The plaint set forth, that the-rtilage in question was long since 
conferred on the plaintiff's father, “,8hsh Abdoollah, and other 
fukeers,” as mvkdudmash, by a grant from Maharajah Madho Rao 
Scindia; in virtue of whipn it had been held rent-free by tbs 
grantee, and since by the plaintiff^ and that It was attached by the 
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Collector of Seharunpoor, action under the orders of thl Bo*rd<>f 
Commissioners, dated 12th of March 1819, which were •grounded 
ah the idea of the mouza being a jageer, while in feet it was, as Zkm§ 
could he proved by the sunnud adverted to, I muddudmash grant bat 

The defendant contended in reply, that the grant produced at his wb «ut 
office, as the original sunnud of Madho Rao Scindia, bore out th* ; 

claim of Government, and refuted that of the plaintiff. In the 
first place, the sunnud did not contain the word “ muddudmash? 8th Sha* 
or any other expression which would countenance the construction ban, 
of a rent-free tenure in perpetuity, now attempted to be made. **»»«>&•• 
Secondly, a purwanna existed in favour of one Imam Buksh Khan. firm * d J h ? 
Thirdly, the plaintiff was unable to shew his relationship to any of l^urato 
the original grantees, who were all dead, and was therefore clearly Sh&h Ab- 
not entitled to claim the mouza in dispute. dooiiah, 

The maufeedars had produced a document, signed by General 
Perron, and another by Nownidh Rai, to confirm .their right to the 
rent-free tenure : but when compared with each other, they were fukeenj and 
contradictory and inconclusive ; for the sunnud of madho Rao bad been 
Scindia had no specification of tenure, and was in favour of Shah dul y T * m # 
Abdoollah, Hamid Oollah, and others. The purwanna of Ge- EftSdalftt 
neral Perron was for a njUymgha jageer in favour of Khoorum dwtiiredy 
Shah and others; wffile that of Nownidh Rai, in favour of Ab-» specify tbs 
doollah and others, specified a muddudmash jageer . Prom the nature of 
depositions of the local zumeendars and canoongo, and from the ^ • 

jumma masU bakee accounts for purgunna Junjanah, from 1206 to 
1212 Fuslee , (previous to the accession of the Company to this part of be confer- 
their territory,) it appeared, that the estate in dispute was granted red* The 
as a rent-free jageer for life. It could not, therefore, on the death Court of 
of the grantee, be claimed by his heirs at law. Under this impres- Oewanny 
sion the Governor General in 4 Council had directed, the attach- Adawlot, 
ment of this mouza. finding that 

There was also a consideration independent of these, namely, the the mouza 
time which had been suffered to elapse before the^uit was brought ln 9 U0l »fi<A 
into Court, a period of more than thirteen months, by which the t^duTthe 
case was rendered incognizable by a court of law. He (the defen- quinquen* 
dant) contended Jfeat the Sudder Dewanny had erred in directing ual regia- 
the hearing of the case. For the regulation referred to, though enacted ***»••* 
in February 1819, only reached the Collectors office at Seharunpoor 
on the 29th of April of that year, nearly two months subsequent to conferred * 
the receipt of the orders from the Board Qf Comissioners, directing by %dho 
tiie resumption, of the mouza. The sunnud of Madho Rap Scindia, fUe Scindia 
dated 19th Zeekad, 27 Juloos, was ei'dently a forgery. For noti- 
fications had repeatedly beep issued to the maufeedars, calling on othar 
than to produce all their title deeds at the Collector’s office. Neither fokeen, 
tike plaintiff, however, or hig relations, had ever produced the sun- the 89 Zee - 
nud in question, though tpejr did submit the sunnud of Madho *f«- 
Rao Scindia, dated 8th Shaban, 32 Jutoos. It was therefore pro. 1 

trumable, that, at that time, the* sunnud purporting to have been wiatJui* 
executed by Madho Rao 8cm<Hkf*>n the 29th jSeekad, 27 •Juloos, law officer* 
was not in existence, or they would not have failejl to produce it. in option, 
Besides this it had never wen registered nor was any copy of it ««»•**- 
affiant in the CoUeetert office. 

Judgment was girtn in this case in the Bareilly Court, on the to wafer 
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1SX8. 18th of Jjfne, 1825, against the plaintiff, on several grounds: first, 
erma “ f the orders of the Governor General in Council, passed aften mature 
nenttenu^ deliberation on the case : secondly, the circumstance that of the 
w»s clearly sunnuds, purwannasf&& produced, none contained any word which * 
inferrible ^ coul^d be interpreted into an hereditary signification : thirdly, the 4 
from the * sunnud under which the plaintiff professed to hold, viz, that dated 
Zher*fu- ^ ie 29th of Zeekad, 27 Juloos, had never been produced at the 

keen?” Collector’s office, and it could not therefore, by clause 2, section 13, 

winch 'oo regulation 2, 1819, be received by the Court in evidence. The Ba* 
caned in reilly Court therefore dismissed the suit with costs, 
the «"mud Appeal was made to the Sudder Dewanny Adawlut, and came 
year $2 Ju* a hearing before the Second Judge, (C. Smith,) on the 21st of 
loos , and July 1827, who recorded his judgment as follows, 
which had This Court has decided, on a former occasion, that the present 
U&enduly case cou id be heard under regulation 2, 1819. The arguments of 
ami advert* ^ ie respondent therefore on that head are inadmissible. The pro. 
ingV) the visions of clause 2, section 13, regulation 2, 1819, do not, as 
fact of the imagined by the Bareilly Court, apply to the case; for the orders 
grantees in Council, directing the resumption, were issued in February 
5 * 1819, v before regulation 2 Of that year, which was only received in 

heumg en- ^is Court on the 14th of April 1819. and could not therefore have 
joyed unm- been printed at the time of issuing the* salt! orders. That regu- 
terrupted lation, therefore, not being in force at the time of the attachment, it 
possession follows that the attachment was made under regulation 8, 1811. 
u tail its at" by the latter regulation it is required, that, previous to re- 

tachment sumption of any lands, all the arguments of the maufeedars shall be 
on the pait heard, and all the documents submitted for the consideration of the 
of Goverfc- authority, with whom the decision of the question, in such cases, 
r W l 1 j P * rests. ^ ow ^ * s ev ^ ent Ibat this has not been done in the present 
claim 1 and case >’ * or we ,bnd the Collector apprized, in an urzee from Ubdool Ju- 
doc ided boos, Gholam Hosen, and Mahmood Shah, of the existence of another 

that the document, a sunnjud of Madho Kao Scindia, dated 29th Zeekad, 27 

lands were Juloos , in the setishtah of the Bareilly Court, a statement confirmed 
toresump- Judges of that Court themselves. According to regulation 

tionand ft 1811, the Collector should have obtained and forwarded this 
assessment, document, for the consideration of the Governor general in Coun- 
cil ; but this had not been done. Had it been so, the result might 
have been very different. For amongst the reasons assigned for 
the attachment, we find it stated, that “ in the sunnud dated 8th 
Shaban, 32 Juloos , no^word could be found signifying either aU 
tumgha, jageer , or mumudmash; and although the purtvanm of 
General Perron specified jageer altumgha , yet Perron, a servant of 
the rajah, was not competent to supersede the rajah’s sunnuds by 
his own, by altering and. extending the original tenure.’' Again, 
that “ the purwanna of Nownidh Rah which is for jageer mud~ 
dudmash , is invnl^d, being executM e in the very year of the 
accession of the British Government to this part of their territory." 

$ut the sunnud, which was kept back from the consideration of 
the Government, expressly specified thpt^wit^j some exceptions, the 
• entire mouza Poor was conferred as muddudtHash on “Shah Abdool. 

■’ lah and others.’’ 1 The sunnud, dated 32 Juloos, corroborated and 
confirmed that of 27 Juloos . The last being intended to confirm, 
fix, and specify what the first kadmlre&dy doz& in general terms. 
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The Ccmoongo of the purgunm had deposed before th^CollectA *8sa.' 
that a maufee grant of mouza Poor was first made in»1191, or * 
1192, Fusleey which corresponds with 27 Juloos. Had the first * 

• maufee surmud been given in 32 Juloos, Ihe Canoongo would Shr. the „ 
have stated that it was granted in 1197, or 1198, Fustee . * Collector of 

The zumeendars of mouza Poor had also deposed before the ColV SAanm- 
lector, in the year 1226 Fuslee , that, about thirty-four years pre- P o6r * 
vious to the date of their evidence, the mouza had been granted as 
maufee to Shah Abdoolah. Deducting these thirty-four ylars 
from the year 1226, F. S. when they gave th^ir evidence, we arrive 
at the year 1192 F. S. which agreed with the date of the grant 
made in 27 Juloos. 

It wap presumable, therefore, that General Perron confirmed the 
maufee in his purwanna , with reference to the original surmud, 
and not the one dated in 32 Juloos. Shah Abdoollah, the original 
grantee, died a few years before the Company obtained possession 
of that part of India ; and on his death, the inheritance was con- 
firmed to his descendants, who were in possession *tvhen the 
Company first extended their authority in that direction. This 
Government has consequently nothing to do with the qiu$|$on of 
succession, which had been previously determined by the proper 
authorities of the time.* Whether the surmud , dated in 27 Juloos, % 
were registered or not, in conformity with regulation 36, 1803, 

I do not think that the mere fact of its non-registry must neces- 
sarily cause a resumption and assessment of the lands. For section 
21 of that enactment does not declare that lands of this description, 
the grants of which are not registered, must ipso facto necessarily 
be assessed; but it merely states, that in such cases the grants' 
shall be “subject” to resumption, and the lands “ liable n to the 
payment of revenue to Government. In the present mstance, it 
was incumbent on the Collector, and Board of Revenue, to have 
mentioned in theif report the existence of the sunpud dated in the 
year 27 Juloos , and the nature of it, and whether it had or had not 
.really been registered, in order that Government might have 
had before them all the facts and circumstances of the case, before 
they passed any Aders upon it. It has been seen, then, that the 
grant was hemutary, that heirs of the original grantee exist, 
and that the order for resumption was inforrilal. I consider these 
grounds sufficient for a reversal of the decree of the fewer Court, 
with costs. & 

The Third Judge (C. T. Sealy' differed in toto, and would 
affirm the decree of the Bareilly ( < irt, as* regulation 36, 1803, 
clearly declared that failure to register a grant was to be followed 
by resumption of the lands. The surmud under which th^ appellant 
professed to hold was not registered within the time prescribed, 
and the mouza should be resumed and assessed* * 

The case was next brought before the Fifth Judge, (A. Ross,) 
who deemed it necessary, before* he came to a decision, to seejfeo 
register of rent-free lan# kept ufidar regulation £6, 1803 ; also the 
notification issued trnaA regulation 7, 1808, requiring the holders 
of all such lands to register them within one year. Tnese documents 
v^ere accordingly called for, and duly submitted. 

In the periodical Register *bove*jaen tioned, mouza Poor, in ptuw 
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1328. g’knna Jufijanah, was found registered as a muddudmash tenure, 

# conferred, by Madho Rao Scindia on Shah Abdoollah, and ether 
UmmooI-v on * e 29th of Zeekad, in the 27th year of the emperor's 

lahv. the reign, and the title deeds found registered were, 1st, a purwan- * 
Collector na, bearing the seal of Madho Rao Scindia, dated 8th Shaban, 32 
of behaiuA- 'Juloos : 2d, a punvanna f bearing the seal of General Perron, dated 
P° or * 19th Rubbee-ool-uwul, 42 Jtdoos ; 3d, a letter, bearing the seal of 
Nownidh Rai, Dewan of Zeboonisa Begum, and written by her 
orddr, dated 28th Jummadee-oos-Sanee, 1218 Higeree.' 

The case was again brought before Mr. Ross, on the 12th of July 
1828, who laid the sunnud of Madho Rao Scindia, dated 8th 
Shaban, 32 Juloos, before the law officers of the Court, and required 
them to state what, from the general tenor of that document, parti, 
cularly with reference to the words “ and others ,” they considered to 
be the intent #f the grantor ; whether it was to make a grant of 
mouza IJoor in perpetuity, or only for the life-time of the persons 
specified by name in the sunnud* 

The lafr officers, in reply, declared that from the purwanna of 
Madho Rao Scindia, dated 8th Shaban, 32 Juloos, which stated, that 
“ the grant of mouza Poor was confirmed to Shah Abdoollah, Shah 
Hamid Oollah, and others, and prohibited the officers of Government 
from offering any opposition,” it was presumable, that mouza Poor 
was conferred as " sudkah” or for charitable purposes, and that the 
grant was intended to be in perpetuity. 

On the 9th of August 1828, the Fifth Judge, (A. Ross,) adverting 
to the above exposition of the'lntent of Madho Rao Scindia f s sun. 
nud, which had been duly and legally registered, as well as to the 
circumstance of the grantees and their descendants having been un- 
interruptedly in possession of mouza Poor, till its resumption by 
Government, concurred with the Second Judge in reversing the 
decree of the Provincial Court, with costs. 

The appellant, and the other heirs of the late Shah Abdoollah 
were directed to be reinstated, and maintained in possession of 
mouza Poor, as a rent-free tenure in perpetuity, and were awarded 
mesne profits from the date of its attachment (a^ 

\ 

(a) An application for a review of judgment was filed on the part of Govern* 
tnent, and rejwed by Mr. Hoas. 

r J he follow^ were the pleas on which the application was made, and the 
reasons recorded by Ifir. Rqw for rejecting them. + 

The first plea was, tharthe two Judges who bad reversed the decree of the 
lower Court had formed their judgment on different grounds ; one of them (Mr. 
Smith) being of opinion that the tunnud of Madho Rao Scindia, dated in the year 
27 Julow , supported by the evidence of the local Canoongoes and Zumeenaars, 
was sufficient, though unregistered, to warrant a judgment In favour of the appel- 
lant, withou! the tunnud dated in the year 32 Juloot ; and being also of opinion 
that the* jmruanm of Geneml Perron was icsfied pith reference only to the first 
of those two tunnudt;* whereas the other Judge (Mr* Ross) had put the first 
tunnud aside, and founded his opinion on the second. it was therefore con- 
tended, that there was not that unanimity in the two Judges, who had de- 
cided on,tbe appeal, which was requigjfrto give talMRy to their judgment. 

The reasons recorded by Mr. Ross for fdjtteflVthis plea were, that hie 
opinion* as to the grant of mouse Poor bafeaig been intended by the grantor 
to be perpetual, was grounded, first, on ttyJraSodical register of rent-free 
lands, produced from the Collectpr’s office, Which the 4M mouse is described 
as a muddudmath tenure, held » Tittup of djdpoud from Madho R*o S dttd i i , 
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dated 29th Zeekad of the year 27 Juloos, to Shah Abdoellah and other fukeera^ 1828. 
secondly, ' on the obvious meaning of the tunnud of the year 82 Juloos, which 
mmmd pad been registered, in the mode prescribed by the regulations ; and Shah Usee? 
thirdly, on the fact of the grantees having enjoyed possession of the ihonsa apoliah v. 

, under the above-mentioned sunnuds , and of its having been continued to their the Collec* 
successors by the purtcanna of General Perron : that his opinion, formed on tor of Se* • 
these grounds, (viz. that Madho llao Scindia, in the year 27 Juloos, granted the Imunpoor. 
rent-free tenure of mouza Poor in perpetuity to the appellant’s predecessors, ana 
confirmed the grant by a tunnud , dated in the yenr 32 Juloos,) did not differ 
from the opinion recorded by Mr. Smith; but on the contrary, being supported 
by the evidence of the periodical register, in addition to the evidence which was 
before Mr Smith, was confirmatory of that Judge's opinion. It was further 
observed by Mr. Hoss, that the circumstance of the two deciding Judges having 
concurred in the same opinion on different grounds, those grounds not being con- 
tradictory, could not be considered as iiwalidating the decree passed by them. 

The second plea urged was, that the tunnud bearing date tbe 29th Zeekad 
of the year 27 Juloos, not being admissible as evidence, it not having been 
registered, the tunnud of the year 32 Juloos could not avail to establish a grant 
in perpetuity, because the appellant himself had acknowledged that he did not 
register the last-mentioned tunnud, and because, moreover, that suynud con- 
tained no expression which could be construed as conveying a grant in perpgt 
tuity; the Words " and others,” which the law officers of the Sudfler Dewanny 
Adawlut understood as denoting the intention to confer a sudkuh, or grant for 
charitable purposes, not warranting such an interpretation, for no expressions so 
indefinite were ever used in royal sunnuds, which were always drawn dp with 
great care, and in language leaving no room for doubt ns to the nature of the 
grant intended to be conveyed. • * 

The reasons given by Mr. Ross for rejecting this plea were, that although the 
appellant had acknowledged he did not register the tunnud of the year 32 Ju- 
te, he had stated that it was registered by Abdool Halem and his partners ; and 
the fact of its registry, in conformity with regulation 7, 1808, had been ascer- 
tained by a reference to tbe periodical register ; that therefore this tunnud was 
admissible as evidence ; and being confirmatory of tbe grant made in the 
year 27 Juloos , tbe tunnud for which, as the periodical register shewed, was 
expressed in the terms generally employed to confer a permanent tenure, and 
containing the words “ and others,” from which the intention of perpetuity was 
clearly inferrible, it was good evidence of the grantor’s^intention to confer a 
permanent tenure, although the terms used in original sunnuds to* denote such 
intention were not found in it. 

The third plea urged in support of the application was, that the instrument, 

^bearing date in tbe year 27 Juloos , even had it been registered, would not have 
been sufficient to support a claim to a rent-free tenure in perpetuity, it fieing 
merely a purwanna to the officers of purgunna Junjanah, from Madho Kao 
Scindia, who, at tbe ^iine of its issue, viz. 29tli Zeekad of the year 27 Juloos, 
(corresponding with j3e4thof October, 1785 A.D.) was not sovereign of the 
province of Seharunpoor, and therefore not competent to make any grant ; the 
supreme authority in the said province being then %xercised bjLtho buwab 
Zabitah Khan, from whom, had the muddudnuish grant in questifflF been really 
made, tbe sunnud for it would have been obtained. • 

This plea was also deemed insufficient »y Mr. Htoss. It was, he observed, 
recorded in the History of India referred to * i the applicant, that Madho Rao 
Scindia took possession of Delhi in January 1^85 \ D. that he then occu- 
pied nearly all the provinces of the Doab, which not belong to the Nuwab 
Vizeer of Oude, and that he meditated the subjugation of the whole* Delhi 
empire. Such being'the case, there was nothing improbable in the tmpposition, 
that, wjtb a view to conciliate the ^habitants of the country, and to facilitate its 
subjugation, Scindia made^tegranf of tbe year 27 Julfitf to tbe appellants, 
although his authority it! SebjUttiDpoor was not then established. It was doubt- 
less true, that he had net at tbit time effected the subjugation of the empire ; 
but in 1788 A. D. after he inoy^Obolangkadnr from Delhi, his sovereignty ovet 
all tbe provinces then* SM|k -fa ^he dffiperor, of whieh Seharuupoftr was 
one, was atf Pi * hat °* t]xii dlritish Government is at tbe 

present time j and,, af$er tbit yeatybe Was unquestionably competent to confirm, 
ap he did by hie tunnud of the yW 32 Juloos, (corresponding with 1790 A. D.) 
the grant he had made in %s year jff. 

tOh\ 17. ’ * 
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• Held, that 
elie was in- 
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termB of the 
authority 
given, to 
make a se- 
cond adop- 
tion. 


CASES IN THE SUDDER DEWANNY ADAWLUT, 

t ' 

kjRMANUND BHUTTACHARUJ, Guardian of Kisas*. 
, * * kath Chowdree, Minor, Appellant 

versus 

% OOMAKUNT LAHOREE and others. Respondents. 

• 

THIS action was brought in the Provincial Court of Dacca by 
the respondents, sons of Gouree Dibia, to gain possession of a four 
ana share of purgunna Mymunsingh, and other lands situate in 
zillah Mymunsingh, late the property of Ilurnath Chowdree, de- 
ceased* The lands were valued at 92,287 rupees, 6 anas, 4 gundas, 
thuee times the amount of the S udder jumma. 

Gunga Narain Chowdree, zumeendar of the above property, died 
in 1183, B. S. leaving a son, Ilurnath Chowdree, and a daughter, 
Gouree Dibia. mother of the respondents. Hurnath Chowdree died 
childless, on the 3d of Cheyt 1199, B. S. but previous to his death ex- 
guted two deedrf, conveying to his wife Gunga Dibia a limited per- 
mission to adopt a son. The first document was an anoomutee-pu - 
fur, dated the 23d of Phalgoon 1199, to the following effect: “ This 
deed is addressed to the fortunate Gunga Dibia. 1 am in so weak a 
state that my life is very uncertain ; and I have no son : I therefore 
authorize you, should I be removed, (which God avert,) to adopt Sheb 
Kishore Surma, second son of Joogul Kishore Roy, in order that he 
may perform my funeral rites, and preside over my estate. I have 
written to Joogul Kishore on the subject ; but shouldherefasehiscon- 
sent, you may adopt the son of someother Brahmin. Such adopted son 
shall in that case perform my funeral rites, and inherit my estate.” 
Below the signature was written, “ I have authorized her to adopt a 
son.” The second document was confirmatory of the former, and was 
dated the 2d of Cheyt in the same year. It also was addressed to Gunga 
Dibia, and ran thus: “ On the 23d of Phalgoon, in consideration of my 
being childless, and in a dangerous state of health, I gave you autho- 
rity to adopt Sh*!b Kishore Roy, and wrote to J oogul Kishore to autho- 
rize the gift of his son. Since that, Joogul Kishore has deputed his wiftf, 
Rudranee Dibia, to give his son in adoption. I accordingly adopt 
him as my son. If I recover, I will myself perform the prescribed 
rites; but if it should please God to remove me* I hereby empower 
you to perform the ceremonies. The investiture of the brahminical 
thread indjrt be performed by Joogul Kishore, or his son Hur Kishore. 
Sheb Kishore will be the lawfiil possessor of all my wealth." On 
the day following the execution of this deed, Hurnath died ; and 
Sheb Kishore was adopted by Gunga Dibia, and obtained undis- 
puted possession of the zumeendaree. He died childless on the 15th 
of Bysack 1213 ; and Gunga Dibia then held the estate. In 1227 
she went to Moorshedabad to bathe in the Ganges, and there sud- 
denly died of tlje cholera morbus, (tiuthe 25 th of Cheyt. On the day 
previous, however, she was said to have adopted Kishennath Chow- 
dree, underthegeneral authority given by her husband. The Collector 
and Board of Revenue recognised tfce adoption, and the respon- 
dents brought their suit to set it Iptne Provincial Court of 
Dacca, against Kishennath Chowdrcg'jmdiiis abettors, Kulee afohun 
>Thakoor, Ranmath Moonshee, and Sheopath Moonshee. 
claimed the estate as the natural heirs of l|urnath Chowdree* s 
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. l^th of March 1836, C. W* Steer, Fourth Judge In (he PalC < 828 . 

vindal Court, gave judgment in the case. He observed that there tPi \ 
were two disputed points; viz. the competency of the widtAv 
adopt Kishennath, and the fact of the adoption ; but that a ne- fachwuj, vl 
gative on the former set at rest the latter point. He considered the Oomakunt 4 
widow incompetent to adopt, because the anoomutee-putur gave he/ Choree 
authority in a specific case, making the general authority con- o&m 1 * 
tingent on its non-performance; so that as soon as she had adopted 
* Sheb Kishofe, the authority granted to her was annulled ; because 
the words under the signature, “ I have authorized her to adopt 
a son," implied that there was no authority to adopt mofe than 
one son; because there was no necessity (as alleged by the ‘de- 
fendants) for the adoption of a second son, on the death of the first, 
in order to perform the funeral rites; as it was notorious, that the 
death of an only legitimate son, without issue, never empowered 
the widow to adopt, unless under special authority from her 
husband ; because the confirmatory deed, under date the 2d of Chejit, 
clearly restricted the authority to Sheb Kishore; alW because 
Gunga Dibia was proved to have frequently expressed her con- 
viction that she had no authority to adopt a second son. There 
was also strong presumption against the fact of the adoption. Sheb 
Kishore died on the 15th ofByfack 1213, and Gunga Dibia on the 25 th 
of Cheyt 1227 ; so that the widow had neglected what the deed of 
adoption in favour of Kishennath declared to be a sacred duty, for 
the term of fifteen years. It was usual to perform the adoption 
in one's own house, amongst one's own relations, and to select 
some *one known to the family; but Gunga Dibia was said to 
have journeyed to a distance from home, and there, amongst 
strangers, in a strange land, to have adopted, on the day previous to 
her decease, an individual of whom she could hqye known nothing, 
till a short time previous to her decease. On these grounds 
possession of the estate was decreed to the plaintiffs, as legal heirs 
of Hurnath, deceased. • 

Against this decision Kishennath appealed to the Sudder # De- 
wanny Adawlut ; and on the 18th of November the case came to a 
hearing before R. V* Rattray. He was of opinion that the adoption 
of Kishennath was not proved, but that the whole transaction was 
a fraud of Kalee Mohun Thakoor and his associates ; and that, even 
if it had been proved, it could be of no benefit to tfie appellant, • 
inasmuch as it was illegal without th£ sanction of her hus- 
band, which, both by her own deposition in a former case, and 
Hurnath's papers produced in this, it as evident never was given, 
or intended to be given ; that the }>ower conferred by Hurnath 
was explicitly confined to* the son of Joogul Kishore, Sheb Kishore, 
or, if the father were unwilling to give his son in adoption, the 
son of some other Brahmin f that there was not a* word in relation 
to repeated adoption at the Vidow's pleasure, m the event of ca- 
sualty to the first adopted son ; and that, without a distinct permis- 
sion, she could not of fie rself do that legally, which it had been 
attempted to prove sUftttid fa* , On these grounds Mr. Rattray at 
finned the decree of the Provincial Court, awardiif^ possession of 
the estate to the respondents, and making the costs of both Court*, 
payable by the appeU&t. 
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DEBASE DIAL and MUSSUMMAUT KHULASSEE, 


Appellants 


t versus 

HUB HOR SINGII, Respondent. 


( 

A woman, THIS action was brought by the appellants in the City Court Of 
lu <r Be nares > recover possession of a brick house, valued at 1,100 
death, Vn- ® icca ru P ee8 ‘ 

competent Debee Dial was the son, and Mussnmmaut Khulassee the widow, 
to give her of Ram Newaz Roy, deceased, and sued for the house as his heirs* 
only son in Hur Hor Singh held it as part of the share of the estate, to which 
adoption, as ^e was entitled as adopted son of the deceased. It appealed that 
thmtwnu' K ftm Newaz Roy had lost all his children by his first wife, and 
without * that he then took his paternal uncle's grandson, Hur Hor* Singh, 
authority as his rap mtsheen , or adopted son. From that time the respon- 
pieyiou&ly dent lived with him, had the superintendence of his affairs, had 
herdeteas- been m a r ^d at his expence, and, at the marriage ceremony, had 
ed hvw- been named by the officiating brahmins as his son. Ram Newaz 

bSnd. Roy subsequently married Mussummaut Khulasee, and left Debee 
Dial, his son by her, a minor at the time of his death. In the 
City Court the ease turned on the fact hf the adoption, which the 
Judge (Mr. W. W. Bird) considered proved, and dismissed the 
suit, leaving the plaintiffs at liberty to sue for a partition of the 
estate, if they considered the house in possession of the defendant 
more than he was legally entitled to. 

In the Provincial Court the appellants demurred to the legality* 
of the adoption, and filed a vyuvustha , signed by a number of 
Pundits, in which three objections to the validity of the adoption 
were stated. • <t 


1st. That Hur Hor Singh was the only son of his father. 

2d. That he was given in adoption by his mother, after the death 
of his father, without any authority for such an act. 

3d. That the prescribed ceremonies were not duly observed at the 
time of the adoption. 

These facts were not disputed by the respondent, and the case was 
referred to the Court's Pundits for their opinion. *1 hey replied, that 
the fact of Hjir Hor Singh's being an only son was sufficient to in- 
♦validate the adoption, as such a person was forbidden to be adopted; 
and the violation tif this law was a criminal act on the part of both 
giver and receiver. In bar fcftthis, the respondent filed another vyu- 
vustha, signed by very respectable Pundits, from which it appeared, 
that when a mother, from the pressure of want, gave her only son to 
r another person, on the special conditions, that her son, thus given, 
eftpuld perform the funeral rites, and inherit the estates of both his 
natural and adoptive father, the adoption was valid, and the adopted 
son was called a dwyammhyayana . * 

The presiding Judge (W. Gorton) referred this vyuvustha to the 
Court pundits, and required them to pronounce on its correctness or 
% otherwise. They replied, that the transaction* ns stated by the defend- 
ants, was legal, *and the adoption unaer thpse circumstances vali #. 
Upon this vyuvustha, Mr. Gorton decided, that though there Was 
no express evidence to the execution of a*<ftntract, such w de- 



CASES IK THE '$U»HER/ HEWANNY^ApAtfLtf* ^ < fa 

scribed by the defendant^ yet there could be no doubt af »' 
adoption, and of its having been long recognized, which afforded 
sufficient presumption $ its having been legally performed.* 
therefore afly-med the decree of the City Oburt, and made all th^ s^nmaut* 
costs payable by the a{pe!mnts. * Khv&mm 

Fromthis decision the appellants preferred a special appeal to tVe * Ho * 
Sudder Dewanny AdawhjjLon the grounds of the inconsistency of the 
facts proved by the eridinbe, with the case hypothetically #ut by 
the defendants. The appeal was admitted by the Second Judge, * 

(C. Smith,) and on the 24th of J anuary 1828, the case came to a hear- 
ing before the Third Judge (C. T. Sealy). The respondent, though 
repeatedly summoned, failed to appear or defend his case, and the 
proceedings were therefore held in his absence. After going through 
the documents in the case, Mr. Sealy referred them to the Hindoo 
law officers, for their opinion as to the legality of the adoption 
under the circumstances there proved. The vyyvustka they gave 
was to the following effect: “It appears that Ilur Hor Singh 
was the only son of his father, and that, after his fathers death, 
was given by his mother as a dattaca^ jpn, that being the meahing 
of the term Fas nusheen. Such being the case, the adoption of 
Hut Hor Singh by Ham Newaz Hoy is 'invalid, because the adop- 
tion of an only son i<? prohibited in the shasters , and because a wo- 
man is prohibited from giving her son in adoption, without the 
permisison of her husband. The vyuvustha filed by the respondent 
in the Provincial Court, as confirmed by the Pundits of that Court, 
declares that if a woman, unable to support her only son, were to 
give him away, on condition that he should perform the funeral 
rites for both fathers, such son would become a divyamushyayana . 

But this is inapplicable to the present case, because in all the docu- 
ments there is no mention of such a stipulation, and because there 
is no precept in the shasters which enables a woman to give her 
son as a divyamushyayana , without authority Jfrom her husband, 
and no authority appears to have been given in this case." 

Authorities : 

The Mitacshara . “He who is given by his mother with her 
husband's consent, while her husband is absent, or after her hus- 
band's decease, or who is given by his father, or by both, being of the 
’same class with the person to whom he is given, becomes his given 
son, C dattaca .) So Menu declares : “ He is called a son given, ( dattri - 
tna,) whom his father or mother affectionately gives as a son, being 
alike (by class) and in a time of distress, confirming the gift with 
water" By specifying “distress, it is intimated, that the son 
should not be given unless there be distress. This prohibition 
regards the giver. So an only son must not be given. -JFor 
Vasishta ordains, “let no man give or accept an only 
Hot, though a numerous* progeny exist,* shojild an eldest son 4 be 
given; for he chiefly fulfifs the office of a son; as is shewn by the 
following text: “ By the eldest«son, as soon as bom, a man becomes 
the father of male issue?" (a) * ^ , • 

The Dattaca Minumsct^fBy a man destitute of a son," &s. From, 
the masculine gond^heteiwed, it follows that a Woman is inetyu* 4 

r * 

- (a) Vide ColebroOfee’t Mifacthar*, 6 i. sec, 11 * pant, 9 , p.SOT* , l 
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^8?8. pl^nt (to adopt.) Acdordingly Vasishta ordains, “Let not a woman 
— r — rr, either give or receive a son in adoption, unless with the assent of 
MdMu W he? husband.” ( b ) 

lummaut 1 The text of Saunak% as quoted in the Battaca Mimama, DaU 
khuJaasee taca Chandrika , and other treatises: “By no man, hiring an only 
»- Hur Hor * sop, is the gift of a son to be ever made. By a man having several sons, 
Singh. such gift is to be made on account of difficulty” (or anxiously), (c) 
This^ vyuvmtha appeared decisive to Mr. C. T. Sealy, against 
the legality of the adoption; and he therefore delivered his opinion, 
reversing the decrees of the City and Provincial Court, and award- 
ing possession of the disputed house to the appellants. 

The case was referred for the opinion of another Judge, and on the 
29th of December came before the Chief Judge, (W. Leycester,) 
who took the same view of the case, and passed a decree accordingly, 
making the costs in all three Courts payable by the respondent. 


1829. KUMLA KAUNT CHUKERBUTTY, Guardian of Rajah 
Shushee Bhoo&un Roy, Minor, Appellant 
versus 

GOOROO GOVIND CIIOWDREE, son of Gunga Govind 
Chowdree, deceased, KISHENPERSHAD NUNDEE, and 
MUSSUMMAUT RAJRAJESUREE DIBIA, deceased. 
Respondents. 

A zumeen- THIS suit was,, first brought on in the Moorshedabad Pro- 
d * T m ,? en ' Uncial Court, on the 30th of July 1811, by Mohun Chund Deb 
prtofhis f ft ther of the appellant, for possession of turuf Shujah 

ancestral * Nuggur, zillah itajesliahye, the yearly proceeds of which were 
estate to 7j000 4 sicca rupees. The plaint contained the following statement : 
his mother Ram Shunkur Roy, the plaintiff's father, supported his mother, 
for . her Rajrajesuree, by a pecuniary allowance out of his ftimeendaree. lit 
nance* on consequence of some irregularity in the payment, Mussummaut 
conditioi Rajrajesuree proposed, « that turuf Shujah Nuggur should be 
9 fber assigned for her maintenance, on condition that she should have 
finding no right to alienate the said turuf. Ram Shunkur Roy consented 
tofl^enfSe arran g emen ^ and in Chgyt 1206 B. S. three deeds were 

the proper- executed to carry it into effect. One of these was a deed of sale, 
ty, but r by which the zumeendar sold the said turuf to Kishenpershad 
leave it to 1 Nnndee, Rajrajesuree's Qewan ; the other two were ikrarnamas, 
his vm on or fl^g ft acknowledgment, signed by*the vendees, wherein 
Held That they admitted tha»t their interest in* the turuf was only for the 
such a * term of tbe natural ‘life of Mussumnfaftt Rajrajesuree; that they 
transaction had no power whatever to alienate it by gift, sale, or otherwise; 

did not ter- and tha£ on the demise of the sgicbvendee, the estate would go to 
inmate the 4 4 

•uraeen- * * , * • 

dar’s right* (b\ Vide DaU Mim . sec. i. par. 15. p. 6. 

in that pro- ( c ) Vid. Dot, Jfim. tec, it. par l, p. 68, and Dot, C land, tec. H. par. 
perty.orbtt p. 166. . 1 » ' % a 



CASES IN THE SUDDER EBWANNY ADAWJ.B& • 

* 9 *' "It 

Bam Shunkur Roy's son, Mohun Chund Deblfcoy. ASRtWf 
with ibis transfer, Kisheapershad Nundetfs name ^ras 
in the Collector's books for that of Ram Shunkur, as proprietor 
the turuf. Notwithstanding this agreement in 1210 B. S. the tnrt far t 
was sold fer 10,000 sicca rupees, to Opindur Narain Chowaree, 
and his son* Gunga Govind Chowdree. The plaintiff was W? v 

only ten years did, and the sale therefore remained undisputed till 4^ e af thi 
he came of age, when he instituted this suit to set it aside, on the eventual 
ground of. the incompetency of the venders to alienate it, under hf«r* By 
their written agreements. Soon after Mohun Chund Deb Roy jbe Hindoo 
had filed this plaint, and before the defendants had put in their 
%eply, he demised, and left as his heirs his father. Ram Shunkur Bengal, a 
Roy, and widow, Mussummaut Taramunnee Dibia. These re. son has no 
fused ’to prosecute the suit ; and on the 8th of Poos 1218 B. S. a »ght in tho 
razeehama was signed, giving up the disputed property to Gunga auce8t [^ 
Govind Chowdree, and Opindur Narain Chowdree. The vakeel of USSSted 
the plaintiff expressing some doubt regarding the execution of Jins by hif*fa- 
deed, when it was presented in Court, the Judge referred it to the the*, dur- 
Court of Jessore, within which jurisdiction Ram Shunkur Roy u »8 J* 1 * fo- 
was residing, for authentication. On being summoned, the zu- the ™ > 1 * 8 * 
meendar appeared, and acknowledged having signed the document 
himself, and also, under’aufhority from Taramunnee Dibia, affixed 
her seal thereto; at the same time stating that the sale of the 
talook had been effected with his consent, m order to save the 
remainder of lus estate fiom being sold by the Collector, for arrears 
of revenue. This appeared perfectly satisfactory to the Judge of 
the Provincial Court, and he accordingly confirmed the razee- 
nama, m a decree, dated 31st of August 1812. 

Subsequently to this, it appeared that Mussummaut Taramun- 
nee Dibia was with child by her late husband, and five months 
after gave birth to the appellant, Sliushee Bhoosun Rdy. The estate 
of the minor came under the Court of Wards, who appointed Kish- 
enpershad Nundee guardian. Bhowanee Shunlbir, who bed been 
Mohun Chund's attorney in the suit, petitioned the Collector for 
permission to appeal against the decree of the Provincial Court, as- 
serting that the^ompromise was the effect of collusion between Ram 
Shunkur Roy Mid the defendants, and had been countenanced "by 
the guardian, who was a party to the suit , jmd that the razeenama 
was of no avail, as, at the time of its execution, Taramunnee Dibia 
was some months advanced in her pregnancy, and was subsequently 
delivered of a son, who was the real heir of the deceased, ana 
the only person competent to <xe a razeenama , through his 
legal guardians. The Collector, (J. Littled&le,) after going through 
the proceedings of the ease, put a question to the Pundit of the zu- 
lah, regarding the right of Mohun Chund to the prop&ty, and the 
validity of the compromise.. The Pundit declared the ikramama 
executed by Rajrajesureo invalid, and also the razeenama tb have 
been signed by incompetent persons. On this the Collector reported 
<the case to the Court gf Wards, forwarding Bhowanee ^unkur'a 
petition, and expressing bis own opinion, that the claim appeared, 
very doubtful, and the prosecution of it would ^ost prdwny be 
prejudicial to the interests of the minor. Onjthe 12thpf‘ August 
1813, the Court Wards expressed theh^ooncurrej^ in 
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5? «3|4 prohibited ttejratitution of the appeal. After some 
s, Kumla Kaunf* Olftarbutty was appointed guardian, and 
iewcd the subjectjt&d urged the Court of Wards to grant him 
Marion to igpeal. ^They at length consented on condition that 
appeal should be prosecuted at his^own risk. He accordingly 
Itnjned the Sudder Dewanny Adawltot to admit on appeal, on 
grounds of the incompetency of the parties to compromise the 
m- suit and’ on the 25th of June and £2d of August 1822> the Second 
M and acting Judges (C. Smith and W. Dorin) passed an order on the 
petition, admitting the appeal, and directing the prosecution of the 
suit. X reply **$s then filed by Gunga Govind Chowdree, on his 
own part, and for his father, Opindur Narain Chowdree; in which 
he disclaimed all intention of defrauding any person. lie asserted 
that he had regularly purchased the talook from Mussummaut 
Rajrajesuree, with Ram Shunkur Roy's consent, without a ques- 
tion being raised as to * the validity of the title; that it was sold 
by themj in order to pay the arrears of revenue due on the re- 
mainder of* tho estate ; and that his right never would have been 
disputed, had not some of his discontented dependants urged 
Mohun'Chund to institute the suit for his vexation and annoyance. 

On the 4th of August 1825, the case came before Mr. C. Smith, 
the Second Judge. Observing' thgt thopr^viops orders of this Court 
act aside the razeenarna, on which the decree of the Moorshedabad 
Provincial Court rested, he ordered the proceedings to be returned 
to that Court, with directions to go into the merits of the case, and 
report their proceedings to the Sudder Dewanny Adawlut. 

Before the case was resumed, Opindur Narain Chowdree demised, 
as also his son Gunga Govind: both were represented by Gooroo 
Govind, the eldest son of the latter. 

On the 31st of December 1827* the Moorshedabad Provincial 
Court transmitted c their proceedings in the case; and on the 
13th of May 1828, Mr. R. II. Rattray gave judgment to the fol- 
lowing effect : “Jt appears from all the* docurm nts in the case, that 
tunif Shujah Nuggur was the aneestrel, and not the acquired, pro- 

K of Ram Shunkur Roy; and that Mohun Chund Deb Roy, 
m, was living at the time of the sale, and then #ix years old. 
Setting aside all Other considerations, it is open io doubt, whether 
the estate could be sol<J to the prejudice of Mohun Chund, who had 
Co-parcenary righ^ therein. Legal authorities differ on this point ; 
but it cannot be*, disputed, that the sale by Ram Shunkur, and 
acknowledgment by Rajrajesuree, (which was in fact a deed, in- 
temjfed to prevent any alienation of the aneestrel property, with ex- 
jpeteed reference to the succession of Mohun Chund,) created a 
right in the turuf on the part of Mohun Chund, even if such right 
oe held to be not legally vested in him ffom the period of his birth.(a) , 
The respondent's^ plea, c of sale to pjeyent attachment of the es- 
i!#^the Collector, has. not been satisfactorily established, and 
^ of no avail, even if it were proved ; because there were 
due on the property* at the time of the transfer from 
< 

(aVCfee notes appended to the case of Blidwanfcycburn v, the heirs of 
Bam Rauut, \ol. $. p. $Og. of Mamaghten’s Reports of i ases determined in the 
Court ff Judder JlmmV Adawlut. > Also, as involving counter opinion* 
th* cases Wvol, Jr|S5jrind vol.-C. p. 42. 
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Ram §hunkur to Rajrajesuree. The otker* parfo^ tsbii* 
daree were liable tor arrears which had accumulated to them, 
not this portion, Ij&ich waa separate from the rest,jpd on i 
of which no revenue, was^dne to Government. IflR unnc 
to call for a vyuvustha in the pase; that fonnerly given by t 
Pundit. of the Jessore Zillah Court is quite satisfactory, asw 1 
invalidity of the razeenama, (executed by Ram Shupkur** 
Taramunnee;) and the Court Have ruled accordingly ; but the d&» i ... ^ 
claration regarding the invalidity of the ikrarnama executed by 
Rajrajesuree cannot be upheld, because, if the previous purchas^^ 11 ***?^ 
were valid, she was not competent to dispose ojHhe property, 
purchased, at her pleasure, but was bound toVonform to the Dibia. 
contingent stipulation, which declared it to belong to Mohun Chund 
at her death, and not to be alienable by her to his detriment. I 
therefore think there is no doubt of the right of the appellant 
(Mohun Chund’s son) to the property, and would Reverse the decree 
of the Provincial Court, and award possession to him on repay, 
ment of the purchase money, 10,000 sicca rupees, with Interest, to 4 
Gooroo Govind : but, as the interest at the usual rate w0U}.d now 
exceed the principal, and this is not admissible, I would fix the sup 
to be paid by the appellants 20,000 rupees ; and if this sum be 
not paid within six m&nths fiom fhe date of the decree in the case, 
interest to accumulate on it, as piincipal money, for another period 
of six months ; and if the whole be not then paid, the sale to be- 
come absolute, and the turuf to remain in the possession of Gooroo 
Govind; the respondents to bear the costs. 

The case next came before Mr. A. Ross; who, on the 13th of 
September 1828, deemed it necessary to make a reference to thfl r 
Pundits of the Court. The question proposed to them by him 
shews the view he took of the case. * , 

Question. "It appears, from the documents in the case ? that 
Ram Shunkur Roy, an inhabitant of Bengal, made over to his 
mother, Rajrajesuree, one of the mouzas of tfhich his estate' 
was composed, in lieu of a fixed sum of money, which he used pre^ 
viously to give her for maintenance. The transfer was made inu 
this manner, and Jm these conditions, viz. that he should execute a* 
deed of sale of the property, in the name of Kishenpershad Nundee, 
her agent, and that she, on her part, should Aecujean ikrarnama 
binding herself not to alienate the jfroperty to another person, by 
sale or gift, but to enjoy the proceed* of thq estate during the p$no<r 
of her natural life, and leave \% t after hear death, to Ram Sn mu 
kur’s son, and that Kishenpershad Nu idee should execute another^ 
ikrarnama to the same effect. Subsequently to this, all the mehaU|* 
which stood in the Collector's books in the ‘names of Ran^Shunkuir * 
and his son Mohun Chund, were advertized for public sale, on ac- 
count of arrears of revenue./ Rajrajesuree, *in afcc&rdance 
wish of Ram Shunkur, and with the concurrence of Kisl 
shad Nundee, sold to another person this very mouza, whici 
Shunkur Roy had assigned her* for her maintenance, ii*' 
a pecuniary stipend!* Th<* sale was effected by Kishenp 
Nundee, in his own name. You are therefore <£U$d on j 
whether, supposing Mohun Chund to have " 
consenting to the sal$ or to haw been a 
VOX. iv. x x 
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1829. vthereto, ‘this second sale, effected by Kishenpershad Nundee at the 

-* instance of Bam Shunfetff and Rajrajestlree, is valid, according to 

j^ umla r ? th eshattcts current in Bengal. „ 

kerbutty t ^ Dswer * 4 n the case stated by the CoVpt the first sale ef- 
v. Oootoo tected by Ram Shitnkur was fictitious ; being only a transfer of 
Gotmd , % one mouza out of his wholfe estate to Mussummaut Rajrajesuree, 
Chowdree ,Vju order that she might enjoy the profits ‘of it during her 
shdd Nun-* according to the provisions contained in the two ikrarnamas, 
dte„and " executed by herself, and Kishenpershad Nundee. The effect of 
Muslim- this transaction was only to give Rajrajesufee an interest in the 
«aut Rdj-r profits of the paouz» during her life, and by no means to tetf- 
rajewree niinate the right of Ram Shunkur in the soil, because the transaction 
Uia * could not be considered as an absolute sale or gift, su(^||as vgould 
terminate the right of the former possessor. Now the law, as cur- 
rent in Bengal, recognizes no proprietary right in the son, so long 
as that of the father is existent; and therefore, in the case stated, as 
Ram Shunkur\ right in the soil was existent, Mohun Chund could 
ha\ o no claim on it. Nor can the ikramama , executed by Rajraj- 
esuree, be considered as terminating the right of Ram Shunkur Roy 
in the soil or its profits, after her demise, or as then originating such 
right in his son Mohun Chund; because the right vested in Rajraj- 
esuree only extended to the enjoymept of the profits of the soil, 
and that during her life, and never to possession of the soil, or to 
disposal of the profits thereof after her death; and because an ih- 
rarnama , such as that executed by Rajrajesuree, is not one of the 
modes of alienation of property recognized in the shasters , and there- 
fore creates no title. As long, therefore, as Ram Shunkur and 
Rajrajesuree are alive, the consent of Mohun Chund is perfectly 
unnecessary to the validity of the second sale of the property, since 
he has no interest in the soil itself, or its profits ; and therefore it 
is superfluous to«enter into the consideration of whether he was of 
age, or a minor, consenting, or not consenting, at the time of the 
second sale. Seeing, then, that this second sale was executed by 
Rajrajesuree, life owner of the profits of the soil, at the instance of 
Ram Shunkur Roy, proprietor of the soil, and through the instru- 
mentality of Kishenpershad Nundee, the ostensible agent; and 
seeing also that the second sale took place aithe time that the 
whole zumeendaree, entered in the Collectors Registers as the 
property of Ram Slfunkur and Mohun Chund, was advertized for 
public sale, no doubt whatever can exist as to the second sale effected 
ih Kishenpershaft’s name, at the instance of Rajrajesuree and 
Ram Shunkur, being valid and binding according to the shat- 
ters; because it is laid down, that a sale effected by a person who 
is not the owner, with the concurrence of the owner, is valid. This 
4 vyumsthp is according to Menu, the Manwartha Muktavali, CuL 
>4 iuca Bhatta's comment thereon, th zDaya Bhaga , Daya Tutwa , 
and Vlvada Bhungarhava . * f 

Authorities. 

Mfhu. “Whenever the Judge discovers a collusive pledge or sale, 
a eoHiftfve gift agd acceptance, of, in whatever other case he detects 
fiction let him annul the whole transaction."^) Which passage is 

' » * 

(6)rVj4s jpafc W* 165. The translation here^given differs from Sir W» 
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thi! i explained by CuUucaBAatta: “ Yog means collusion; whatever 
pledge, sale, gift or acceptance, are effected cqUusively/aftd not bond 
fide, or, in other dplacts, 'when the Judge may detect a fietioA in XauntChu r 
deposits, &c. and mat these deposits, be. hcHe not actually been klrbutty, 
made, all such transactions let him annul" • £ tiootoo 

The text of Devala , quoted in the Daya Bhaga , Daya Tut toWj^howdwe 
and Vivada Bhungamava . “When the father is deceased, let the Kisbenper- 
sons divide the father's wealth; for sons have not ownership whilst shad Nim- 
the father is alive, and free from defect.” ( c ) dee, and 

* Menu . “There are seven virtuous modes, of acquiring wealth; • 

succession, occupancy or donation, and purchase of exchange, con- rajcsuree" 
quest; lending at interest, husbandry or commerce, and acceptance Dibta. 
of presentsrrom respectable persons.” (d) » 

The text of Nareda , quoted in the I)aya Bhaga and other works. 

“Should they give or sell their own shares, they do all that as 
they please, for they are masters of their own wealth.” (e) , 

Vivada Bhungarnava . “If the owner assent, a sale made by 
one who is not an owner is valid, and such is the tlffe current 
practice.” (/) 

On the 6th of December 1828, Mr. A. Boss, on a consideration 
of the circumstances of th^caqp, and the vyurustha of the Pundits, 
deeming the sale of the\uruf in question to Opindur Narain Chow- 
dree and Gunga Govind Chowdree, by Ram Shunkur Roy and 
Rajrajesuree, valid, notwithstanding it was effected without the 
consent of Mohun Chund Deb Roy, the son of Ram Shunkur Roy, 
recorded his opinion for upholding the decree of the Provincial 
Court, and dismissing the appeal with costs to the appellants. 

Mr. W. Leycester concurring in this opinion, a final decree was 
passed accordingly. 

• 

Jones’s, in the substitution of collusion and fictitioi % for fiaud and fraudulent, 

Ibe words in the ongin&l will beai the trn amng beie given,, uhi< h agrees more 
nearly with the case m point. • 

(c) Colebrooke’s Daya Bhaga , p. 93. * 

(d) Menu, x. 115. 

(e) ColebrooWs Daya Bhaga, p. 30. 

(J) Vide Qolebrookfe’a Digest, vol. 2. p. 55. 
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• 18S9. « c RAJAH GEEREESCHUNDyR R J& Appellant 

T»n yQfi, • 1 Ml versus 

RAJAH OOMESH CIIUNDUR RAI, Guardian ofKoowuB 
• ^ Nub Chundur Roy aid others. Minors, Respondent. 

The gift of THIS case arose out of the disposition of the zumeendaree of 
madel^a’ *^ u ^ ea ^ ma d e in 1781, by Kishen Chund Rai, the great-grand-* 
aumtendar ^ er the appellant, which disposition had been upheld by the 
during his decree of the Sudder 'Dewanny Adawlut, on the 23d of February 
life time, to 1792, in the case of Eshan Chund Rai, appellant, versus Eshor 
ayounger Chund Rai, respondent, (a) As the merits of the present case- rest 
of his share on ^ ie phraseology of that deed, it is necessary to particularize its 
of the zu- provisions. It is a dan putur, or deed of gift, executed by Kishen 
meeuddiiec, Chund Rai in favour of his son Sheb Chund Rai, and runs thus: 

to be “ L Kislien Chufld Rai, am arrived at that period of life, that it 
bhjit** is burdensome to me to transact the affairs of my estate, and I wish 
to turn all my attention to the concerns of another world. There- 

• fore, being still of sound disposing mind, I thus, of my own free 
will, dispose of my property. The raj has never been divided for 
many generations, and therefore I be*fto\f it entire, with all its ho- 
nours, on you, Sheb Chund Rai, my eldest son ; the whole manage- 
ment to rest with you, free from all interference of your brothers. 
As my son Sumbhoo Chund Rai has many dependent on him, I 
therefore assign to him an annuity of 15,000 rupees, payable out of 
the monthly allowance granted me by the Government. To my 
other surviving sons, Mohesh Chund Rai, and Ebhan Chund Rai, 

I assign annuities of 10,000 rupees each. To Madhub Chund and 
Jugyo Chund, the # adopted children of my deceased sons Bhy- 
rub Chund hnd Hur Chund, I give annuities of 2,500 rupees each. 
These sums, amounting to 40,0()0 rupees annually, to be paid out 
of the moshahirdh allowed me by Government. This is a perma- 
nent' arrangement; neither you nor they shall ever infringe it. 
Should any one violate it, such violation shall be held illegal by 
God and man.” * 

Subsequent to this deed, the zumeendaree had beeli so much 
impoverished, that during the lives of the original donees, Sumbhoo 
Chund, Mohesh Chund, and Eshan Chund, their annuities had 
been reduced to 42,000 and 6,000 rupees ; and by the award 
of the Sudder Dewanny Adawlut, dated 4th of March 1821, the 
stipend had been continued to the heirs of Sumbhoo Chund, at a 
still further reduction to6,QP0 rupees. The present suit was brought 
by the respondents, (plaintiffs in the Provincial Court of Calcutta,) 

. to ascertaih whether they, as heirs of Eshan Chund, had any 
right to the annuity of their father after his decease. On the sale 
of the remainder of the zumeendaree, a bum had been reserved, and 
vested in Government* securities, jto liquidate these annuities, and 
the principal of that sum was held.in deposit, by order of the Sud- 
e der Deyranny, till the adjustment of this claim. 

In tty* provincial Court, Mr. A. B. Tbdd decided in favour of the 

r * 

* (a) Vide printed Imports* voL 1. p. 2. 
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plaintiffs, on the ground that the annuity had “been granted in cops* 
pensation for an hereditable right ; that the decision of Sudder aT T* 
Dewanny on the 4tk of March 1821, in favour of the heirs of Sum- 
bhoo Chund, had fixed the hereditable nature of the annuities slur JRai, 
themselves; and that the smallness the present sum admitted «>• Kajah * 
of no reduction, consistent with the respectability of the parties. • 

From this decision an appeal was made by the defendant, on 
the ground that the terms of the deed were not the same in rela- 
tion to the* other sons of Kishen Chund as they were to Sum- 
bhoo Chund; the number of persons dependent on the latter 
being specified as a special cause of the grant to him. The cause 
came to a* hearing before Mr. R. II. Rattray, on the 19th of Au- 
gust 1828, who referred the original deed to the Pundit of the Court, 
and required him to declare, whether the annuities created by it 
were legally hereditable or not. In reply, the Pundit stated, that 
the gifts of the zqmeendaree, and of the annuities, were similarly 
circumstanced ; and that, since the annuity was a’compen&tion fpr 
a share of the zumeendaree, both were equally heredifeble ; that 
the deed conveyed annuities to the adopted children of Kishen 
Chund’s sons, who were less nearly related to him than his 
own grandsons; and this afforded a presumption, that the benefit 
of the latter had been •coiftnmplated, and that the stress laid 
in the conclusion of the deed, on the permanence of the dis- 
position therein made, was a clear indication of the intent of 
the disposer. On these grounds he declared, that the annuities 
were certainly hereditable; and quoted the following passages 
as his authorities: “ Donation creates proprietary right." Menu. 

" There are seven means of acquiring property ; succession, 
occupancy or donation, purchase or exchange, conquest, lend- 
ing at interest, husbandry or commerce, and acceptance of pre- 
sents from respectable men." Menu. “ The word ' heritage* (daya) 
is used to signify wealth, in which property, dependent on 
relation to the former owner, arises on the demisfc of that owner." 

Daya Bhaga. 

On the delivery of this vyuvustha, the appellant thought it pru- 
dent to compromke the suit ; and under the sanction of a decree of 
the Court, datedTKHh of January 1829, yielded up the contested 
point to the respondents in this case, and t? the heirs of Mohesh 
Chund in another similar case then pending. 
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doo law, a 
daughter 
has no 
power to 
alienate by 
gift her an- 
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other heirs 
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MU8SUMMAUT GYAN KOOWUR and JAYA 
, * * KOOWUR, Appellants 

* versus 

a DOOKHURN SINGH and DEBEE DUTT, Respondents. 

( 

THIS suit was brought by the respondents, as plaintiffs in the 
Provincial Court, for possession of two-thirds of sixteen tnehab 
in purgpnna Tilawuh, zillah Behar, the annual proceeds of the 
share claimed being 1,799 sicca rupees 9 anas. The following is a 
sketch of the family of Kehur Singh, the father of Gyan Koowur, 
one of the appellants. 

KEHUR SlltfGH. 


Juha Koowur, • Gyan Koowur, Khedun Singh, 

died before appellant, died without 

her father. * | issue. 

lootee Singh. Nunn d Koowur. Deo Moorutt, Oomed Koowur, Bundhoo Singh, 
deceased, left living, and has died childless 

ifesue by her • issue* c inil95F.S. 

husband, Go- leaving Jaya 

pal Deo. Koowur his 

widow, appt. 


Debee Dutt, Dookhurn Smgh. 

respondent respondent 

Gyan Koowur had obtained possession of the whole estate of her 
father, Kehur Singh, under a decree of the Sudder Dewanny, 
dated 6th of October 1814. (a) The plaintiffs asserted, that, on 


By the 
Hindoo 
law, as cur- 
rent in the 
west, a wi- 
jlow does 
not inherit 
the proper- 
ty of he/ 
husband, 
when held 
in co-par- 
cencry, but 
only when 
held in se- 
veralty/ In 
thefonner 
case, she is 
only enti£ 
tied to ’ F • 
mainten- * 
ance out of 
it. 


(«) r fhis case was t not reported in its place. As it in some measure af- 
fects this suit, and tain ltseli remarkable, a bnef abstract of it is subjoined: 

NUND KOOWUR, Appellant 

versus % 

TOOTEE SINGH and UHLAD SINGH, Respondents* 

The relationship of the potties concerned appears from the following sketch : 
KfSHFN SINGH. 


Ujeet Singh, married Jhuboo Koowur, Kehur Singh, married Kurum Koowur, 
died in 1174. | died m 1199. died in 1179. | died in 1195. 

Nirunghun Koowur, » j | 

died before her parents.* j„ha Koowur/ \3yan Koowur, Khudun Singh, 
| „ * died before living, has died before his 

I 11 1-4 her father. female issue, father, without 

_ I ... . ... . . I*, i m I 4 a an a laamtiff a 


Sooiee Singh, Uhlad 

•hting.* retpo 


respondent, 


Tootee Singh* • 
respondent. 


issue, leaving a 
widow, Nund 
Koowur, appel- 
lant. 


After the death of Ujeet Singh’, Jhufcqp Koowur wwewfcd to hie .here j and 
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the 6th of November 1816, she executed a deed of partition of the > 
whole estate amongst her three daughters, Nunna Kawror, Deo ~ 

• A * ™ • mmOytm 

atter Kehor Suit’s death, KtMttm Koowur took pgisession of hU .hue of tbetKoowuf 
estate of their father, Kishen Singh. On the demise of the latteg, Mund end Jay a 
Koowur sued for the whole estate, as the widow of the only male descendant of Koowur, v» 
Kishen Singh. Uhlad Singh and 1 ootee Singh claimed the respective shams Dookhura 
of their maternal grandfathers, Ujeet Singh, and Kehur Singh, as their heirs nt Singh mid 
law. On the 13th of March 1813, Mr. H. Colebrooke put the following ques- Debee 
ttons to the Bundits of the Sudder Dewanny Adawlut. Dutf. 

Question t. “If Kehur Singh and Ujeet Singh had held, in coparcenary, 
the estate which they inherited from their father, Kishen Singh, to whom would 
it go after the death of their widowB , whether to the wife of a sod who died 
before them, to a surviving daughter, to the sons of their deceased daughter** or 
to their thugatia ?” 

Question 2. “If they had held the estate in severalty, and not in coparce- 
nary, who would inherit *” 9 

Answer to question 1. “If the estate had been held by the brothers jointly, 
then, on the death of Ujeet Singh, his interest would have devolved on his 
brother, Kehur Singh, and not on his widow, Jhuboo kdowur. On this gup- 
position, then, Kishen Singh s estate would have come entire tojvehur Singh , 
and after his death, and the demise of his widow, Gyan Koowur, his daughter 
would be entitled to the whole, to the exclusion of all other claimants. Aund 
Koowur, the son’s childless widow, is only entit'ed to maintenance out of 
the qstate. 

Authorities. # • ♦ 

The text of Naieda, quoted m the Mitacshara l iramitiodayu, Vyavahara Madhava , 

Vjfavdhara Mayukh, Vnada lantava , and others. “ Among brothers, if any 
one die without issue, or enter a religious order, let the rest of the brethren 
divide h's wealth, except the wife’s separate property.’’ (a) 

Mitacshara. “ if the husband die, either unseparated from his coparceners, or 
reunited with them, his widow has no right to the succession.” (6) 

The text of Aaraia, and others, quoted in the Vn umitrodaya. “If sons have 
lived unseparated, or have reunited, the childless widow of one of them, though 
chaste, is entitled only to hei maintenance.” 

I he text of Vnhaspati , quoted in the Milacsharg, Virumiti odaya, Vivada 
lantava, and other treatises. “ As a son, so does the daughter of a man pro- 
ceed from his seveial limbs. How then should any other person take the father’s 
wealth*” (c) 

Answer to question 2. If Ujeet Singh and Kehur Singh held the estate m 
severalty, the share of the former will go, on his death, to his widow, Jhuboo 
Koowur, and after her death to Sooghee Singh and Uhlad Singh equally. On the 
demise of Kehur Singh, and of his widow, their daughter, Gyan Koowur, will 
inherit the whole $ his share, and Numl Koowur only be entitled to main- 
tenance out of that share. 

Authority. • 

The text of Yaynyavaleya, quoted in the Mitacshara, &c. “The wife, and the 
daughters also, &c are heirs in succession to the estate f f one who departed for 
heaven, leaving no male issue ” (d) , 

Mttacshaui, and other treatises. “When a man, who was separated from his 
co-heirs and not reunited with them, dies * rtng no male issue, his widow, if 
chaste, takes the estate m the first instance. K e) 

l he Court (present H Colebrooke and J. Fombelle) were of opinion, that 
the uncontested possession which Jhuboo Koowur had held of the estate of her 
deceased husband for many years, was proof of the property having been sepa- 
rated, and therefore passed a detree, agreeably •withjhe vyuymtha, awarding 
Ujeet Singh’s share to his hefrs, Sooghee Mngh auaJBhlad Singh, and Kehur 
Smgh’s portion to his daughter, Gyan Koowur. 

(a) Vide Colebrooke’s MitacsBaia, c. u sec. 1. paga. 7. p. 326. • w 

(b) Ibid, c u. sec. 1. par?. 19. p* 33i. 

(c) Ibid c. u sec. 2. para.*2. p. 341. 

id) Ihid c u. sec. 1. para. 2. p* S24. 

(s) Ibid. c. u. sec. 1. ptaft» SO. p. 335* , 

a m 
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18*9. ft^oorutt, <and Oomed Koowur, or their then existing heirs; and 
under tMfederi they jointly claimed one share in light of their 
mother, ^Ro TjSorutt; and Dookhum Singh a second share, 
Koowur 1 *■ the adopted son ff Nunna Koowtir. Gyan Koowur, on the 
and Jaya other hand, denied that she had ever executed such a deed, but on 
Koowur, v. /he contrary pleaded, that she had previously, in October 1815, 
Dookhum Jestowed the whole estate as a gift on Jaya Koowur, the widow of 
Debee her deceased son. The legality of this deed of gift was deified by 
Dutu* the defendants. The Judge of the ’Provincial Court, Mr. J. B. 

Elliottj referred the ppint of law to the Pundits of the Provincial 
and City Courts of Patna. They declared that Gyan Koowur waa 
incompetent to alienate, by gift, the ancestrel property she held, 
whilst there were heirs and claimants to the estate living. . On 
this opinion Mr. Elliott passed a decree, setting aside the gift of 
Gyan Koowur to Jaya Koowur; but as he gave no credit to the 
deed of partition, on which the plaintiff's claim was founded, lie 
aljo dismissed tlieir suit, leaving the estate in Gyan Koowur s 
possession.* Costs payable by the defendants. 

From this decision Gyan Koowur hnd Jaya Koowur preferred 
an appeal to the Sudcler Dewanny Adawlut. They pleaded, as the 
grounds of their appeal, that it had ^ been ruled in the very de- 
cree by which Gyan Koowur gained possession of the estate; that 
the daughter's son had no right of inheritance, during the life 
of the daughter ; that therefore Oomed Koowur was her legal 
heir; and that, as her only heir made no objection to the gift, it 
was un just to set aside that gift on the shewing of the respondents, 
who were not heirs. On the 9th of April 1828, the case came 
before the Third Judge (C. T. Sealy). He referred the proceedings 
to the Hindoo law officers of the Court, and called on them to 
declare, according Jo the MaitJrila and western schools of law, 
whether Gyan Koowur was competent to bestow the estate in 
gift on Jaya Koowur ; and if not, who was entitled to the estate 
on her decease, i’heir reply was to the following effect : fg When a 
persoh dies, leaving no male issue, the widow who succeeds to 
his estate has no right to alienate any part of it, except for religious 
purposes ; and therefore the daughter, wlio^e rigjit of inheritance 
is weaker, that is, who only succeeds on failure of the widow, a 
fortiori , can have no such right. Now it appears, from the decree 
of the Sudder Dewanny Adawlut, dated 6th of October 1814, 
that the property ifi question is ancestrel, and not Gyan Koowur's 
peculiar property, ( stridhun ,) and also it seems from the deed 
of gift, that such gift was not made for religious purposes. Ac- 
cording, therefore, to the law, as current both in MdithUa and the 
west, the deed is invalid ; such being tbe case, the property 
will go, after her death, to the nearest heir of her father, Kehur 
Singh, then living* Foe, as in the caie^of the widow, the property 
goes, on htr doceflK, not to her heir, out to the nearest heir of 
her husband, who may be then Jiving ; sp the same rule is to 
be observed a fortiori as regards the daughter. Now according to 
tlie IkoMhUa school, there is no dependant of Kehur Singh, 
who inherit from him, and therefore, on Gyan Koowur 1 §4mm g 
the estate will go to the descendant of his &ther, or grandfather, 
or other ancestor who ma^ be hjte nearest wptnda* According* 
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however, to the western school, Tootee Singfi, the sOBjgjf KehW^ifm^ 
Singh's daughter, will soeoeed to the whole estathOMBb death JuZT 4 ’*. 
of Gyan Koowur, should he survive her. Tfa^pEuifeqpi arises 
from the western school considering the daughter's sot to he an Roamt, 
heir, who is not acknowledged as such in Maithua. This vynduetha and My* 
is agreeable to the Vivada CMrUamani, Vivada RetnacaraJ™*y*vi, v. 
and Vivada Chandra, and other authorities recognised in MaithUa, 
and to the Mitacahara, Viramitrodaya i, Vyavahara Madhava, pjjea 
Vyavahara 'Mayukh, and other authorities recognized in the west" jDutt. * 

MahabharcU “ For women, the heritage, of their husbands is 
pronounced applicable to use. Let not women on any account 
make waste of their husband's wealth." The Vivada Chinlamani 
explains, “waste'^to mean gift or sale, &c. at pleasure. Viramitro~ - 
dm/a. '“The power of a daughter over ancestrel property is not 
such as that she.should alienate it at pleasure.” 

The text of Catyat/ana, quoted in the Retnacqra, Viwmitro- ' 
daj/h, and other treatises. " Let the childless widow, preserving uiw 
sullied the bed of her lord, and abiding with her venerabWprotector, 
enjoy with moderation the property until her death. After her, 
let the heirs take it." 

Vivada Chinlamani. “First his own son, then his son’s son, then 
hit son's grandson, then Ais chaste wife, daughter, mother, father, 
brother, brother’s son, and nearest tapinda, each claims the inherit- 
ance on failure of the preceding." 

MUacshara. “ On failure of the daughter, hegeon claims a share." 

Viramitrodaya. “ On failure of the daughter, her son- (inherits.") 

It thus apearing that the gift of Gyan Koowur to Jaya Iloowur 
was invalid, Mr. Sealy, on the 5th of May 1828, affirmed the 
decree of the lower Court, as far as regarded the litigated pro- 
perty; but as he made their own costs, in both Courts, payable by 
each party, the opinion of another Judge on this point was ne- 
cessary, and the case was accordingly brought tyefore the Fifth 
Judge (R. II. Rattray). In the meantime, Gyan* Koowur died; 
and on the 27th of May, proclamation being made for her heirs, 
only her daughter, Oomed Koowur, appeared to claim the property. 

On the 3d of February 1829, the case came on finally before . 

Mr. Rattray. He' coincided in opinion with Mr. Sealy, and ac. 
oordingly mode their own costs, in both Courts, 'payable by the 
parties respectively. Owned Koowur to discharge the costs due by 
Gyan Koowur. Possession of the estate was ndt awarded to any 
one by the Court; but any person who considered he had a title to 
tt, was left at liberty to prefer' kb hum in the Civil Court, 
according to the regulations. 


-iw. w’ 
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• ' MIRZA BEEBBE, Appellant 

.. I8«9.i # <* vettus _J 

TlOOLA BEBBEE, and, on her dekth, MIRZA NUBBEE 

Feb. 5th.' BUK8H in his o^n behalf, and as, Guardian of Mian Axf, 

’ , ' a Minor, Respondent. 

A wo- '( 

change for* THIS was a suit instituted in the Dacca Provincial Court 
a chuytpa- by the appellant, on the 17th of September 1823, to reoover 
luliee, or possession of an eight Ana share in certain talooks, and other 
earehTf P r0 P ert J r > valued at 5,425 rupees, 2 anas, 3 gufidaSi 
of her pro- This case depended on a document, purporting to be a hit- 
perty toao- behnama, or deed of gift, the authenticity of which Was admitted 
othei per- by both parties. By this deed, which was dated 23d of Bhadoon 
■gn> on 1218 B. S. Hamidoonisa, in consideration of a chumpakvUee 
tbattho* necklace which she received from Salihah Khanum, assigned 
lautr and made over to the latter an eight ana share of all her landed 
shdliid afid othe^ property, subject to the following conditions ; viz. 
not a ion that she should manage and enjoy possession of the property 
foate it Ut during her life time, (but without the power to alienate it by 
otTber ’ sale or gift,) and should suppftrt and educate Mirza Nubbee 
death, to Buksh and Shurufoonisa, the childrer of Imam Buksh, fce- 
two mdiTi- tween whom it was to be divided on her death. Imam Buksh, 
t d “ a,8 ” im it seemed, was the adopted son of Hamidoonisa; Salihah 
deedofeon- Khanum was his wife, but had no issue; and Nubbee Buksh 
veyaate and Shurufoonisa Bere his children by a concubine, the defen- 
* Held, that dant, Toola Beebee. Salihah Khanum died in 1223 B. S. and 
the wans- the plaintiff her sister now claimed the property as her heir, 
bemea ®he contended, that the deed executed by Hamidoonisa was 
gift for a valid, so far as it regarded the transfer of her property, which 
coiftidera- accordingly* becamS the property of Salihah Khanum, on whose 
tioa, waa, death it would descend to her heirs; but that, as the transac- 
t^ftTh” 8 t * on ,was a hibbeh-bil-cwuz, or gift for a consideration, which 
medaniaw, wasan feet a sale, the conditions of the deed were not binding, 
in reality a This, however, did not affect the validity of the sale. 

■ale. On the other hand it was maintained, thajt the gift of the 

that the . property was in reality intended for Nubbee VBuksh and Shu* 
of thfdeed ru ^ on > sa J t> ut (hat, as they were minors, the name of Salihah 
were not Khanum was introduced into the deed, and she was appointed 
' bmdmg, to manage the property on their behalf: that Salihah Khanum 
and t|iat, having consented to the terms of the gift, it was the intention, 
f°' r both of the donor and- the donee, that the property should descend 
the vendee, ‘Nubbee Buksh and Shurufoonisa, who were accordingly 
the proper- entitled to it, under the conditions of the deed, on the death of 
tx would Salihah Khanum. 

descend to As* the suit involved a point of Mthommedan law, the Fourth 
tothne*- Jidge of the Da&fr Provincial Court (C- W. Steer) referred the case 
elusion of fof the fufma tPfcis law officer, who declared, that the htbbeh- 
«tke per- stfuft a, or deed of conveyance, by which Hamidoonisa assigned 
sons m half b* property to’ Salihalr Khanum, was valid and held good, 
wbo * e w astir as it regarded the transfer tt dm property; hut that, ad 
IZdLJ » mbeh.bV.emz, or gift for a law 
wen nude, to a 'sale, % condition*,’ of, fife- hffl&Mtpa were ftftll ana 





m 


CASES IK THE SURFER BKfrANNY ADAWtUT. 


void, andthe property , conveyed by it tfbhld, on tHe death 6$ 

Salihah Kha num, descend t» her heirs, to the entirtPexdusion t ,«f|T " 
ot Nfibbee Bnlnh end Shxftnfoonin, t rmLh *. 

Mr. Steer overruled this futnai and, Amsiderrag Mat Nub- I’SofaiW 
bee Buksh and Shuruibomaa were entitled, on die dJath of and 
Salihah Khanum, to the property In dispute, under the coa? 

<ttti«*s of the deed executed* by Hamidoonisa, which barred “** auk ’"* 
the plaintiff’s claim as heir, dismissed the suit with costs. 

Mir*a Beebee appealed to the Sudder Bewanny Adawlut. 

Tool* Beebee demised, and Nijbbee Boksh succeeded Xber as 
respondent, on bis own behalf, and as guardian of Muir Ali, 
the minor son of the Ifte Shurufoonisa. • 

The jease was* heard before the Third Judge, (C. T. Sealy,) 
on the 95th and 26th of November 182% by whom it was referred 
to the Mahommedan law officers of the Court, for their fulwa, 
and they were cabled upon to state, . • 

1st. Whether the deed executed by Hamidoonisa, in favour 
of Salihah Khanum, was in law a hibbehnania, or deed'bf gift? 

2d. If the transaction was considered not a gift, but a sale 
of the property, to Salihah Khanum, in consequence of Hamid, 
oqnisa having received tjje cJtumpakuUee as a consideration, whe- 
ther the deed was null and void, inasmuch as a gift was evidently 
intended by Hamidoonisa ; and, in such a case, whether the chum- 
paJfuMee would be restored to the heirs of Salihah Khanum, and 
the property returned and belong to the heirs of Hamidoonisa. . 

3d. If it was considered a sale, whether the purchaser, Salihah 
Khanum, who had assented to the terms of the transfer, was or 
was not bound to fiilfil the conditions of the deed ; or whether the 
conditions were themselves null and void, but without affecting the 
validity of fhe sale. . 

4th. If it was a sale, to whom the property would descend on 
the death of Salihah Khanum. 

Answer 1st. It 
her property to 


that Hamidoonisa made a gift of half 
iah Khanum, in consideration of a cjiupt- 
pakuUee: in the eye of the law the gift of one thing in exchange 
for another is a $ue; and accordingly the above transaction was 
in reality a sale, and is valid, provided the chumpakullee was 
produced and delivered at the time of the transaction. 

2d- 'The sale being valid, the chumpakullee will not be restored 
»q the heir* of ^lipah Khanum, nor will the property specified 
in the deed revert totthe fieirs of Hffoidoonfea. 

3d. The conditions introduced ini. the hibbehpama, • deals- . 
fatqry of th&,inteption of the parties, are null and void, but do 
not vitiate the sale. , 

4th* If the ala he vaUd, the property will descend, on her death,’ , 
to the heirs of Salihah Khanh s. ,, , * . . J 

It was deemed necessary., tq ppt-a further tptestion to the law 

ufleewofttre^ar* 1 ‘ 

sjtate, whether thommi; 
having made a A$ 
specified, to 

■ m micl mi ptod! 

’ it was necessary 


myiwer&Accoi 
ip of Hami 


ordingiy, t . 


called 



otfifoe property 
tlon of a chump 
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18f9. Jn reply, the lato officers declared, that the mention of the 
• *Mirza * drcumstauce in the hibbehnama wm only suffiderit to prove 
Beebee, v. Hamtdoonisa's share in the transaction; viz. that she gave her 
looia Bee-* property for the chumpakullee, but did not prove the receipt or 
be« and deliveiy of the chumpakullee, which must be established by 
NiA- farther evidence. 

eunksa. The appellant filed a petition, stating that the delivery of the 
chumpakullee was clearly proved by the evidence adduced in a 
* criminal case, committed for trial to the Dacca Court of Circuit, 
and referred by them to the Nizamut Adawlut, by whom it 
was dedded. 

, The record of the above trial having been filed and read, Mr. 
Sealy recorded his opinion to the followidjg effect, on the 27th 
of January 1829. ” 

After a due consideration of all the papers and circumstances 
of this # case, but particularly with reference to the evidence 
a£dhced before Ihe Court of Circuit for the division of Dacca, in 
a criminal trial held at the first sessions of 1811, 1 am of opinion, 
that the receipt of a chumpakullee, from Salihah Khanum, 
by Hamidoonisa, in consideration of which the latter gave her the 
property specified m the hibbehnama, is clearly proved. The 
futwa declares, that as Hamidoonfsa ‘received a chumpakullee 
in exchange for her property, the transaction was in reality a 
sale to Salihah Khanum, on whose death the property will go to her 
heirs, viz. the appellant, to the entire exclusion of Nubbee Buksh 
and Shurufoonisa. I am therefore of opinion, that the judgment of 
the Provincial Court should be reversed, and the claim decreed. 

The case was nexft brought before Mr. Turnbull, who pronounced 
judgment on the 5th of February 1829. After recapitulating the 
circumstances of tfie transaction, in which the present suit origi- 
nated, he observed, that by section 15, regulation 4, 1783, the 
Court; was directed in suits involving points of law, in which the 
parties were Mahommedans, to call on their Mahommedan law of- 
fice/s for an exposition of the law, and regulate their decision ac- 
cordingly. The futma delivered in the present case declared, that 
the gift, by Hamidoonisa, of the property in dispute to Salihah 
Khanum, in consideration of a chumpakullee, amounted to a sale; 
that such sale was good and Valid, and could not be vitiated by 
the conditions specified in the deed of conveyance. Under these 
circumstances hd concurred with Mr. Sealy in upholding the 
appellant's claim, as heir at law to her sister, Salihah Khanum. 

A decree was accordingly passed, reversing the judgment of the 
-Provincial Court, and making all costs payable by the respondent. 
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MUS8UMMAUT JdYTOWEE DIB1A tod «AM* 
BHUDUR CffUKURBUTTY, Appellant!' # 


vertut 


FAKEER CHUNDUR CHUKURBBTTY, Respondent 
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THIS suit TO) instituted by the respondent in the Codrt n 
of the Suburbs of Calcutta, to establish his right of officiating, t&er&nd 
for four days and a half in each month, hi the temple of Punch anun widow of a 
Thakoor at Kidderpore, in purgunUa Mughoorah, laying, his suit *j»Umin 

pees, }t| ; 


at 450 rupees, the price of the temple, and 300 rupees, 
from Poos 1324 to Aghun 1325, in all 750 rupees. 

Theplaint set forth the following •circumstances 
Chun 


profits oJJwwm 
* «fr*a*M* 
K&m JjQm prooertv. 




lialf in the month, in the" temple of'Punehanun Thakoor, and iijftoof 
one ont of two bis was pf land, on which th* said tdnpte was officiating 
erected, and left a widow, Mussummaut Koontee, ana a Son, uateloplo, 
Gour Hurree. Gour Hurree died childless, shortly after inherit- 
ing the property, and left his mother, and widow, Mussum- JJJ* P* 
maut J oymunnee. A ontrml unw Womk the tnm. reoneet- f ? w * V 
Ing the 

the 2d oi , 

a farighkhuttee, or deed of release; by which the property was pw- 
divided equally between the mother and widow, each reserving jJ^by tie 
power to alienate her share, by gift or sale. Under this settle. Hindoo 
ment, Koontee mortgaged her property to *Ram Mohnn Pal, for law. w 
401 rupees, and afterwards, on the 5th 'of Asam 1224, sold it conM - 
to the plaintiff for 526 rupees, redeeming the mortgage by re- S“ en . C8 ® _ 
payment of the loan with interest, and expending the remainder petency of* 
in religious offices. She died in Poos of the same year, and thaptMea} - 
the defendants then ousted the plaintiff of his right in the Jemple, and a rale, 
though he had held possession of it in the interval between the execute* 
sale and death of the vender. . 

The defendants m reply denied ail knowledge of the com- strength of 
promise, or subsequent mortgage or sale. Joyimmnee pleaded, it. set 
that she had inherited the property qs hqr husband's heir ; that **>de. 
Koontee had nq claim on ft, except that maintenance ; and 
that, even if she herself had executed the alleged compromise, it 
would bfi invalid, as she had > no powdr of alienation, for less of 
empowering others to alienate. *■ . 1 1 # * * 

The Zillah Judge considered the jmrijjfikkutieq, mortgage 
and sale, to be satisfectorily proved on tqe part of the plamtiff, and 
that these perfectly established his right; and therefore pasted a 
decree in his favour. • * # 

The defendants appealed to the Cajputta Yroyinoal Court; 
and, on the 18th of March 1 823, ^ the case* came on before the 


acting Judge (R. Wi 
as to the validity 
on the strength of It. 
was void, because J< 
inherited from her 
not a fit subject for 



a reference to the Pundit, 
qnd fhe sale effected 
died, *j»t the faridhkhxUtee 
only a Hfe .interest *m land*, 
because was 

its, entire 21st of May 182% 
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1829. filed a tjymwstha, which had hill given in th« S| 

.^“T.wanny Adawlut on the 21st of Jafiuaiy 1817, ito a mfi 

maut Joy- P«***lin& cm the .petition of Anund* Mohun Gorain against 
munnef Dt- Anund Chunduf Gotein, from which it appeared, that a right 
“t. ♦ . officiate for a certain number of days ip a temple is saleable. 
?** JJlJJJ’ Mir* Walpole decreed, that tfc objection '.stated by the Provincial 
urbuttyiT Court Pundit to the validity or the farighkhutfee rested on 
Fakeer " grounds, which might be of vayail on the suit ofuny other heirs 
Chund* of Godr Hurree, but that t« agreement voluntarily made by 
C’hukur- Joymuimee must be held gogd atgainstherself) and that it appeared, 
butty * from the Sudder vyutustha , . that tto'litigpted property was 
saleable. He therefore affirmed the decree of the lower Court, 
making a special reservation in fevour of any heirs ef Gour Hurree, 
who might subsequently wfth to assert their claims. 

The appellants, dissatisfied with’ this decision, preferred a spe- 
• dal appeql to the Sudder Dewamty Adawlut, which was ad. 
mitred, on the ground of suspicion attaching to the documents 
produced by ihe appellants, and oil (he apparent discrepancy 
between the vyutustha of the Pundit,, send decree of the Provin- 
cial Court. * “ 

On the 25th of September 1818, ^r.. W. Leycester proposed 
three questions to the Piinflits of the Court.^ 

Question 1- A person died, seised of aqputtur land and a 
certain right of officiating in the Worship -of an idol, and left a 
wife, son, and son's wire; the SOn afterwards died childless, 
leaving his mother and widow. Which of these is entitled to 
his property > ' ' 

Answer. The widow solely is entitled to it ; because, on the 
death of the father, the property vested in the son, and, on his 1 
death, goes tp his nearest heir, who, in the Case proposed, is his 
widow. , 

Question 2. If, the mother and widow, in composition of their 
real or supposed •claims, agreed to divide the property, with a 
stipulation that eacp should be competent to alienate her own 
share, is such agreement valid, as ^regards the fand and temple? 

Answer. The agreement caetaot bfe held v|lid ,in law, as 
regards the dewutlur'\m<&*tA temple, because, as before stated, 
the propei ty belongs Js -th* widow, bqt without any power on 
her part to alienat^ it; .and besides, none but the tfebta has 
any right'll d&jputfUr labd* , > 

Authorities. < * * ’ « » ' 

Menu. . “Any evil-hearted wggtch, who, through covetousness, 
shall seize* the property of Jpe gods of the .brahmins, shall feed,! 
in another world/ op the orts of vultures.” (p) 1 

Culluca fShmafo CBnunent on. fids tent* " Wealth given for 
the late of thd daws is cajledstheir property” 

The' teit of Caiyayand, itt Jbe Daya Bhaga.- "Let' 
the childless widow, prdtetyfag «?#!*«?£ the bed of her lord, 
and abfcung.with tyrjrei&twm, protector, enjoy with moderation 
.the property flptyy broth! After, htys let tlw heirs take it.” (6) 

fa) Vito WernSdl <8. t 4 

M Vift* Co fri ndatim tfc&s Om ***, p- tty- 
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Question 3. If the 


m 


........ mother sod widow, acCto titaf t#Mfri» anus' 

meat, befitme seise# of their .respective stares, mi tqe mother, ml^ . 
during the widow’s life* sell ter Usage, either to pay off *mort- 
gage on U, or for her tafigiop welfare,, qr to djgeharge hex/hus* 
tod’e debts, is Resale ^!d? r * * V ' £?* 


JSSK 

WWMS.lj the mother lias no interest in, the property ofjoer own uAutty, «. 
tight, n'op can She derive' any from % agreement with the widow, F*W 
as stated in the answer to question fill ’ * t ■.* St*S? dur 

The text of CcUyayana, quoted tn’/the Vivaia BhuitgaYnam': y"? ur * 
“Let the Judge declare void a salq without* ownership, Ion agiftor 
pledge unauthorized by thotownet” (c) • # 

Mentf. "A gift or sale, made by anv'other than the true owner, , 
muaVby a settled rule, be oonsidereojMn judicial proceedings as > 

On receipt of this vyumutha % Mr. LeyCester declared his opinion, • 
that the farighkhuUee could not, be upheld,as*it was dot wi^in 
the competency of Joymunnee to execute such a deed^ond because 
its execution was founded on the* assumption of a right in her, 
which was not really' existent ; that, as the Jhfighkhuttee was 
null and void, the sale which was effected on the Strength of it 
must be set aside; sod* tlftt therefore we decrees of the -huger 
Courts should be reifened, and tl|e appellants left In possession of 
the whole right of officiating in the triple, 4 
Mr. M. H. Tdmbull concurred in this view of the.case ; and 
on these grounds, as well as in consequence of som^ doubts he enter- 
tained regarding the authenticity of the^dochments fildd by the 
plaintiffs, agreed in "reversing the decree df the lower Court, and 
made the costs, in all thred, payable by th? respondent. 


KALLUPNATH SINGH, Appellant , 

* * versus ’4 * L 

KUMLAPUT JAH ajid others, .Respondents. May isth. 

THIS was a suit instituted in the Pamaah 2iJla&’Cojirt/on the ’ Accord- 
Slit of January 1820, by the 'sAMlant, hgainat Kumlaput Jah, 
tile surety, ana Mussummaut Qosau. ' Owjaifl. * the ahotherthad i m . 

guardian of the late Oomun Jah,'|e recover %559 rupees,* principal not exe- 
and interest of balance of rent for talooks Gundur&tf and Nynsoon- cu to » 
der for the year 1223 Modkte. 9 • * leM.,<d 

The plaint set forth, thhit Bh 
Gundurah, Nynsoonde?,, Cmowndm^ 
five yearn, from 1220 to UgMdUi 
his *on,’Domun Jab, a>niinef,tf(. 

1223 Moolkse, Bhuageo Jah having 



• 'enter into 
mamas, viz. _ pthey 

on a leaser pf engage- . 
the mate af meat: ead 


? «. ' 


(e) Vide Coletftooke’* Digott of Hhuhi tsifi voR t. m 7A.* 

& Miji»,pa499> * 
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retain njomth&n theatre fi/at-i 
tfc „. nn ~ .regarded them, vm confirm* ' 
will noth* *he not for 1223 Moofkee 


;>snd the lease, m it 
* Of Kumlapnfc Jafa> 

_ ^ #cti&rc6d, the plaio. 

nguiMthbb tiff's fether had originally instituted a fummary suit against De- 
«r tu» »ur^ mun Jah ana his surety, but was namsited, on the ground diet 


hnOwl 


surety, ....... 

Jah was a minor ; and.hu therefofe brougbt’his present ac- 
tetngToid, Ogaijhst his fthfety, and Gk*&ln 0wjMp> wS# tyas his mother 
*b Mine, end gugrdfan. , 1 

• t In 'defence it was pleaded, that/Dototin Jah was & minor, oi 
which Suit the plaintiff w«s a^are; and that hid mother’s consent 
apd authority never having been obtained,' any engagements entered 
into by'him were null and void. With regard to the transac- 
tion out of which the present action arose, it teas stated that 
Bhimgeo Jah took tile four mouses above noticed. On a five years' 
lease, from 1220 %p 1224 M.ooUcee> inclusive, in the name of Domtur 
1 Jah, but .that Kutafeput was tfie security ; that all four mouzas 
wepe included in one poltah; that tile rent had been regularly paid 
by Bhungeer Jah till nis death,.in Kathik 1222 j and that the ba- 
lance for that year had also been realized by the plaintiffs father. 
In 1223, he had granted a new lease of Chowndee ’and Govind- 
poor, which were productive and! profitable mouzas, to a person of 
the Aame of Peyanut Oofah, leaving the other two mouzas, which 
were a source of great loss and expence, on the hands of Domun 
Jah ; add that, moreover, fie- had unjustly sold part of the female 
defendant’s property, in satisfaction of the arrears of 1223. 

In replication the plaintiff admitted that the rent for 1222 Mool- 
kee, of all four mouzas, had been duly discharged by Kumlaput, 
after Bhungee Jab's death, and stated that Domun Jah had insisted 
on giving up mouzas Govindpoor and Chowndee, and had exe- 
cuted a baznama, pr deed of relinquishment, to that effect ; that 
the lease of the other two mouzas was accordingly dbnfirmed, Kum- 
laput becoming Security ; that the prooeeds of tjie sale alleged by 
Mussunifnaut Gosain Qwjain had been justly and equitably de- 
ducted ; that the former suit was dismissed on the sole ground of 
Domun Jah being a' minor ; and that the plaintiff’s fether had, on 
that occasion, been referred to a regular suit, as co^ld be proved by 
the record of the case. * f * 

In rejoinder the defendants altogether denied the relinquish- 
ment of Chowndee «md Govindpoor. * 

The 1 officiating Isaiah Judge observed, that the plaintiff had 
admitted that Dob an Jah w®§ a tniijdr, and his mother and guar- 
dian, {he defendant Gosain. Otvjajfl, had distinctly denied that her 
consent bn •Sffcthority had been obtained in the transaction, which 
formed the subject of the pr&eftf action. Such being the ease, the 
Court coull not recognize the aet of a minor. Independent of' 
this, the defendants had stated, that the plaintiff’s fether had 
formed a new engagement for two of the villages, which were a 
scniice of profit, idler felt the Other ftto, yjgieh were attended with loss 
and exMncej .on the hands fcjbemnn Jah. In answer to tills the 
, plaintiff baa plc«fef’a deed' of repupg^tiwi on the part, of tba. 
• lotofie, but hiwf ribt' beeir Ipfe t0 produce the document. The 
pottah .produced byjhe fernafeAefendanr contained no distort and 
separate epebi%tiofi of thb Jvtoge for each mouzfo and under 
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i> * 

> father had cW/nfi right to *<*9* - 

^A;*jr> ‘•v • , s3sa 


these cfrcuffiftettte 
disjoin them, wd ! 

the tour. He there®** Ufonteed the suit with costs. , ttogh>. 

This jodgtoeat was tfHlJriSijed on an appeal to the AUmM»- Kuznlatwt 
bad FiOvincisWDcKiH* * * v « s ^ ah *** 

A petition fir » special total #ras submitted -to the tedder othw *- 
Dewanny Adawlut. Tfcfe Act « the lease being admitted, end there 
being no ground ft* Kumlaput, the acknowledged 

surety, was also a jaifiorH tie tjme of the transaction, -and no# 
reason having been itiftpvm in the decrees of the Igwter Cotirfs, 
why he shomd be Mimpfifl from lability to the claim, Messrs. 

Smith and Shakespear considered a further investigation desira- 
ble, and concurred in the propriety of a|#o^iiig a special appeal. 

On the death of Pomita Jab, his mother, Go^un Owjain; and 
widow, Bhumma Owjain, became*hi» representatives in the suit. 

The case was heard before Mr. Sealy, on the 11th tend 12th 
of May 182$, when the appellant's vaked requested that the 
Hindoo law officer might be called on to state, whether the 
lease entered into by Domun dah, on the security of Kumlaput, 
was valid or not, according to the shatters. 

The question was atpordingly propounded to Byjnath Mfer, ' 
the Pundit of the Court, who suited in reply, that, according 
to the shatters, a minor had no power to contract for a lease, 
nor was any deed executed by him valid. » * 

As it appeared that the lease entered into by Domun Jah, 
while under age, was, according to the Hindoo law, void, qft 
initio, Mr. Sealy recorded his opinion, that the present claim 
would not lie either against him or his surety. The judgment 
of the two lower Courts was accordingly confirmed, and the 
appeal dismissed with costs. 


* 


BIRJ MOHUN^SEIN and RAJ KISHORE SEIN, Appellant* 


18 * 9 . 


vert |ms 


RAM NURSINGH RAI, Guardian of Ejshen Koomab May 19th. 
Chowdhrbu, Minor, Son of Rat ChOndA Chowdhrek, , 
deceased, and Bbjsba CHOWDmtedk and others, Respondents. * 


1 * 


THIS suit was brought by the appellants, Hjrmarly plain. ™***£®' 
tift in the Dacca Provincial Court, for the possession of Hath “o Un H fdT 
Kadir Gunge, called also Rai Gunge, moim Bagber, and other created a 
mouias and kismuts, in 4 all twenty-seven,* forming a talook Sctm«aa 
situate in purgunna Sherpoor, and originally the zumeendaree *»&* 1,1 

.a was U&l of K tiflti fevoof Of 



Chundtar Chowdhree, in favour of Sree Hunt Rai, their paten* cm pawed 
nal uncle's son, on the !6th of Jeyte.1908 B. S. wrospitadingjjgw 
with tint 90th of May 1790.* Tie original powhapr, they 

VOt. IT. ** 
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alleged, had obtained immediate possession ; had kept it undis* 
, 18g9 ‘ •turbed till 1218 B. S. when he died, and the talook devolved 
suit, and on hi? mother, Taramunnee ; that she** gave it to Sheeb Chan* 
were now 4ur Das, her sisters #son, who remained in possession till hi# 
obliged to # death; imd was succeeded by his father, Juddo%Nundun Das, 
plead their by whom, in 1223, all elajm to the estate was relinquished; 
cofluaion in an< * ^ at ft then was re-incorporated into the estate, and divided 
bar to the amongst the defendants, on the general partition of the zume^n. 

* auitbroiight daree. . The alienation of the talook, by Taramunnee^ to Sheeb 

agamst Chundrfr Das, they argued, was totally illegal, as they them, 
possession selves wfere then alive, and the rightful claimants of the estate ; 
of that very an d that therefore the acts of the donee, or his heirs, could not 
talook . be held to bar their own right to the property.; that, in fine, 

they now sued as heirs of Sree Munt Rai, for the 'talook 
which lie had purchased, and of which they had been deprived 
by the ads of incqpipettnt persons. 

©n a full investigation of the case, it appeared, that it arose 
out of the ^proceedings, in execution of a decree passed by the 
Sudder Dewanny Adawlut, on the loth of January 1808, in 
the case of Purtabnarain and Raj Chundur, appellants, versus 
Opindumarain and Mussummaut Bljuwani Dasea. ( a ) In that 
case, the Court had decreed a division of the mine ana share of the 
Sherpoor zumeendaree, formerly in possession of the appellants, 
in the proportions of five anas and a half to them, and three and a 
half to the respondents ; such division to be carried into effect by 
tile Collector of the district in the usual manner. As consi- 
derable difficulty was experienced in carrying this partition 
into effect, Mr. E. Maxwell, then Assistant to the Collector of 
Mymunsingh, was deputed to make the arrangement. The 
result of his inquiry, made on the spot, and with every pos- 
sible care, established the fact that Raj Chundur Chowdhree, 
in orflar to e\a$e compliance with the cfecreq, which had been 
passed against him, created, subsequently to the date of the 
decree, three fictitious talooks, which he asserted had been se- 
parated in perpetuity from the estate several years previous, 
and which reduced the remainder to a mere jshauow, scarcely 
worth the expence of litigation. The talook which formed the, 
subject of the present suit was one of these three, and then in 
possession of Sheeb Chundur Das ; and it is remarkable, that 
in Mr. Maxwell'? report to the Collector, he mentions the feet 
of the illegal but then uncontested donation of Taramunnee, 
as a presumption against the real existence of the talook. Mr. 
Maxwell's investigation so fully established the villany of Raj 
Chundur* in having separated the talooks from the estate subse- 
quently to the date of the decree against him in the Sudder 
Dewanny Adawlqt, and antedated 0 the deeds which caused 
the dismemberment, that he was glaM to be allowed to compro- 
mise the aflair by a privates adjustment with the opposite 
party. . In a ruffanama, executed on the 5th of Sawun 1223, 
eoiresponding with the 20th of Jqjy 1816, he tacitly admitted 
tfie fictitious nature of the talooks, by agreeing to a division of the 


(a) Vide printed Report*, vol. i. ft £25» 
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>whole nine ana share of the zumeendaree, on the*basis oL the *W9. 
award of the Sudder Dewanny* In order to assert •their *Owi\ Bin Ma- 
right, the respondents were forced to plead the foregoiag cir- & ia " 
cumstances ; and thus, by the admission of their villany on the and B*j 
former occasion, avert its effects in the present. The nlastf of evi- Kwhore 
dence collected by Mr. Maxwell during his investigation, fi\)ly*?^“ ’ JJ* 
bore out their statement; and on these grounds the suit was g ingh 
dismissed in the Dacca Provincial Court. On appeal to the and others. 
Sudder Uewanny, Mr. R. H. Rattray, taking the same view 
of the case, the facts of which were not invalidated by any thing 
advanced in appeal, affirmed the decision of the lower Court, 
with costs to the appellants. • 


BHOWANEE PURSHAD CHOWDREE and BISHO- llL. 

NATH CHUNKDAR, Guardians of Koonwur Anund Nov. letlu 
,RuH, Minor, Appellants 
versus 

RANEE JUG UDUMBIIA, Respondent. 


THIS suit was originally instituted in the Moorshedabad Pro- tChmjee 
vincial Court, by Ranee Dhukna, on account' of her adopted 
Anund Kai, a minor, for entry of his name as shevait of mehal {^defray 
Boodhee and four other mehals, the yearly revenue assessed on the exp/n- 
which was 6,241 sicca rupees. ces of the 

It appeared, that during the life time of*Rajah Ram Kishen volsM P °f * 
Rai, the father of Rajah Shebnath Rai, Ranee Dhukna's deceased ^ beahi- 
husband, certain lands paying revenue were aft>ropriat$l to the na ted by 
service of some Hindoo idols. These lands, on the 11th of Aghun th eshnait 
1199, were conveyed to Shebnath Rai by his father, in a deed so d8 tl> 
to the following effect : “The worship of Sree Eshur Thakoo- Jbcngh? 
ranee has been* established by me in Nattore, as was also the 0 f the idol* 
worship of Sree Eshur Thakoor, by yiy late grandmother, in the net 
who made over the endowment to me. These two places of avenue, 
worship, and the dewuttur land attached to them, as well as the 
talookasy ijaras , and assignments in cash on Chuklah Bitoreah i^onsis- 
and others, all these, of my free v li„ I make over to you; you tent with 
roust take possession of the dewuttur \ ind, and of the talookas and the Hindoo 
ijaras ; and yourself, and children after you, from the proceeds law » cur * 
of the land and the assignment in money, must perform the wor- 
ship of the idols/* In awqrdance with this d?ed, Shebnath Rai 
took possession of mehak Boodhee and othfers, and four other 
mehals. These were registered in the Collector’s office as the 
property of Bindrabund Chyndur Thakoor, and other # Hindoo 
idols, the name of Shebnath Rai being entered as shevaUy or # 
superintendent of the endowment. For many years lie collated • 
the revenue on the mehals in question, paid in to Government 
riie sum at which t]fey were assessed/ and avowedly expenUed the 
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18^9. bailee on Jhe worship of the idol. In 1218. B. S. Rajah Sheb* 

nath Rai ^executed five deeds in the names of the idols, who 

nee pT“ #were vgistered in the Collector's hooks aa proprietors of the several 
jihad Chow* mehals, together with ^iis own name as shevait, whereby he con- 
dree and veyed Uieemehals in full proprietary right to one of his wives, 
JJj^onath f R^nee Jugudumbha, and her heirs after her, for the sum of 9,905 
i Rane® 1 ' s ' cca ru P ees * The corresponding transfers were made in the Col- 
Jugudum- lectors registers. In 1224 the rajah went to a place called 
, bba. * Baranagur, near the river Ganges, and there died. He left nine 

wives, of whom Ranee Dhukna, the plaintiff, was one. 

The plaint set forth 'that the sale, on the Uth of Assun 1218 
B. JE. by Rajah Shebnath Rai, of the five mehals to Ranee 
Jugudumbha, was entirely fictitious; that in evidence thereof, the 
Rajah had, on the same date, taken from her an ikrarndjna to 
himself, under his other name of Kasheenath Rai, (a) by which 
she renounced all right, under the deeds of sale ; and this 
ikrarnama was pfoc^uced on the trial; that in fact Rajah Sheb- 
natn Rai never did relinquish his possession of the property, but 
continued, up to the day of his death, to collect the revenues of 
the said mehals, of which he paid to Government the assessment on 
them, and expended the rest in the service of the idol. The plaintiff 
further asserted, that before her husfland went to Baranagur he 
gave her written authority to adopt a son; in conformity with 
which she had adopted Koonwur Anund Rai, and that she now 
sued on his behalf for possession of the five mehals, which Ranee 
Jugudumbha ostensibly held under the deeds, of sale, and in the 
Collector's registers. Exception was also taken against the rajah's 
competency thus to alienate endowed property, of which he was 
only the shevait . 

The defendant replied, that the sale was bond fide, and not 
fictitious, arid that "the ikrarnama produced by the plaintiff was 
a forgery, and had never been executed by her; that kharij-dhakil \ 
or a su fetitution Jjf names in the record, had been granted by the 
Collector, and that her possession had been as complete as was com- 
patible with her situation as a purdah nusheen ; that her husband 
had necessarily conducted for her all the usuaL business of the 
estate, but that he had always faithfully accounted to her for the 
proceeds, and had required her signature to all important documents. 
She also declared, that under special power, granted her by 
her deceased husband, she had adopted a son, who was the rightful 
heir to the whole estate. 

Ranee Hurree Pereea, another of Shebnath Rai's wives, ad- 
duced a similar claim for a person, whom she asserted that she 
had , adopted under a legal anoomutee putur, granted her by 
her hu&badd. At this stage of the proceedings Ranee Dhukna 
* • • • 

(a) His rave or astro/ogical name. Besides the name, by which Hindoos are 
commonly known, and which is at the option of their parents, they have another 
name, the initials of which depend on thi lunar asteriom under which they have 
been bom. Ihus Kasheenath Rai must Save been bom when the moon was in 
the third churun , or quarter of the mansion cajlfd mriga shiras , or deer’s head, as 
Aatfiust be the initial letters of the name of all persons bom under such an as* 
pact. The latter name, however, is only used in astrological calculations, or in 
certain feligious c$xemoniea, and not in the common transactions of life* 
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demised, and the suit was conducted by Bhowaqee Purghad 
Chowdree and Bishonath Chunkdar, as guardians .of Anund «. J 
Rai, her alleged adopted son. * # ne f rST" 

On the 16th of July 1823, the case canie before W. T. Smith, shad Chow* 
First Judge of the Provincial Court, who decided that it was dree and 
necessary tor the plaintiffs first to establish the right of the’^bonath 
minor to succeed to the estate ; and therefore non-suited them. * Clmnkdiur, 
On appeal to the Sudder Dewanny Adawlut, this order jugdwnt 
was set aside by Messrs. C. Smith and W. B. Martin, who bUa 
directed the case to be again brought on the file, and tiried on 
its merits ; and, in event of the suit beihg well founded, judg- 
ment to be given in favour of the heirs of Rajah Shebqath 
Rai generally, and not the plaintiffs particularly. 

Accordingly, * on the 2d of May 1826, the case again came 
before Mr. E. Maxwell, Third Judge of the Moorshedabad 
Provincial Court, who considered the proof, adduced by the 
defendants to support the bond fide nature of the sale, as in- 
clusive; and accordingly dismissed the suit, with ocosts to the 
plaintiffs. » 

The case was brought on appeal into .the Court of Sudder 
Dewanny Adawlut, on the 15th of August 1829 before Mr. 

M. H. Turnbull, who gave judgment as follows : “ The appel- 
lants assert, that the late Rajah Shebnath Rai, on the 16th 
of Assur 1218 B. S. made a fictitious transfer of the five 
disputed mehals to the respondent without consideration, that 
he executed deeds effecting this fictitious transfer, and had 
the corresponding alterations made in the Collector’s registers. 

He died on the 24th of Magh 1224 ; and should the transaction 
appear to have been a mere fiction, the mehals would consti- 
tute part of the estate of the deceased, and devolve, with the 
rest of the property, on his heirs. The "respondent, on the 
other hand, denies that the mehals constitute part of the»estate, 
and pleads that they are her property, purchased ddth her 
stridhun . On consideration of all the circumstances, the mehals 4 

appear to me to have belonged to the rajah up to his death, and 
the transaction with the respondent to have been simply a 
fiction. The saie to the respondent, without any special cause 
assigned, when he had eight other raneejt , appears improbable, 
and would lead one to suppose that he had some particular 
end in view, for the promotion of which h* made a nominal 
sale, without receiving any consideration, and had the transfer 
made in the Collector’s registers, him^f,keeping possefcion during 
his life time. It appears, besides, from the five deeds of sale 
executed by the rajah, as well aft from other documents, that 
the five mehals paid a sudder jumma of 6,341 si&a rupees, 
and were sold for 9,905 sijca rupees, a, very, inadequate price 
for so valuable an estate^ and in itself sufficient to throw a 
doubt over the reality of the sale. Supposing, however, the 
sale to have been bond fide^ and that the price was actually 
paid, it would still appear to be legally null ancr void. 

From a reference to the'' deed, dated 11th of > Aughun HO 9 
JL S executed by Rajah Ram Kishen Rai, in favour of his 
eon, Shebnath Rai, which is the source from whence the title 
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182^. of tjie latter is derived* it is clear* that Bam Kishen Rai only' 
Uhowa-’ ^is %son shevayutee, and that he appropriated the 
nee Pur- " prweeds of the mehals, after payment of.the government revenue, 
shad Chow* to defray the expence j, of the worship of certain Hindoo idols, 
dree and Granting* then* that in this case it is not quite dear at what 
Ch^kT* 1 ex f ct P er *°d became dewuttur , or who is the original 

t>. llanee* a PP p ®P™ tor them, it is still evident, from the terms of the 
jugudum- P^nt, under which they came into Shebnath Rai’s hands* that he 
bha. * was only sherait, (and as such indeed he signed himself in the 
d*eeds*) 'and had no power whatever to alienate the land, so as to ter- 
minate the right possessed by the idols. Should then the rajah have 
actqd beyond his competency, an<j sold the mehals* so that the 
name of the purchaser was substituted for the one of the idols* and 
the proceeds made over to the purchaser, the vendor’s interest 
therein terminating, such a transaction can never be upheld 
conformably with the law* as laid down in the shaslers. This 
is flear from the* vyuvusthas in former similar cases* and has 
been confirmed by the oral answers of the Pundit of the 
Court, ta questions this day addressed to him. On these grounds* 
therefore, and because it appears from the documents in the 
case, that Rajah Shebnath Rai did retain actual possession of 
the mehals till the date of his death, 4 tlfe suit of the appellants 
appears to me just. I would therefore reverse the deeree of 
the Provincial Court of Moorshedabad, and adjudge the dis- 
puted mehals to constitute part of the estate of the late Rajah 
Shebnath Rai, and, as such, to be claimable by his heirs. 

The rase next came before Mr. C. T. Sealy, who thought it 
expedient to require a written vyni'ustha from the Pundit of 
the Court. He accordingly directed all the documents in the 
case to be referred ^to the Pundit, and that he should reply to 
the following question. Supposing it to be proved, by the do- 
cumerts in the case, that the disputed mehals have been ap- 
propriated to defray the expellees of the worship of certain idols* 
a fixfcd revenue being also payable to Government from them, 
can the shevait of such property sell them? According to the 
shasters current in Bengal, would such sale he valid and binding?” 

Answer. “ Whereas all the disputed mehals are the property 
of certain idols, although r^Venue be paid to the Government, the 
person who is denominated shevait can never be considered 
competent to alienate them by sale. Such sale, according to 
the shasters current in Bengal* is neither valid or binding. 
Prom the documents put into my hands it appears* that, pre- 
vious to the sale in question* the disputed mehals had been 
appropriated under the following terms; viz. that the surplus 
proceeds of the estate, after payment of the revenue due to 
Government* should be expended op #the worship of the debta*. 
Hence it results, that the competency of the shevait extended 
no father than to the superintendence of the worship of the 
deltas, % and the payment of the# revenue *to Government* and 
, could by no means be strained so as to authorize his alienation 
* oMhe whole estate* by sale or gift. f Now, according to the shat- 
ters, tjie ruling power should annul all sales or gifts by income 
petent persons. 
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Authorities. • • 

Menu . (a) “ Any evil-hearted wretch, who, through cffveU ~ ^ 
ousness, shall seize tho property of the gods or of brfdnnins, p ur- 
shall feed, in another world, on the orts vultures?' On which sh&dChow- 
Culiuca Bkatta comments as follows: {i The property of the gods^lree and 
is that which is appropriated for the image, &ct of the debta." f!! 8 * 10 ™}* 11 

Menu . (6) “ A gift or sale thus made by any other than * 
the true owner must, by a. settled rule, be considered, in judi- / u ^ u d u m- 
cial proceedings, as not made." . , blia. « 

Caiyayana. (c) “Let the judge declare void a sale* without 
ownership, and a gift or pledge unauthorized by the owner." 

This exposition of the Hindoo law appearing confirmed, by 
precedents, and every accessible source of information on the 
subjedt, Mr. Scaly expressed his concurrence with Mr. Turn- 
bull, and accordingly reversed the decree of the lower Court, 
annulling the sale, and finally determining, that ttye mehals 
constituted part of the estate of the deceased, Rajah Shebijath 
Rai, and must descend to his legal heirs. The costs iif both Courts 
were made payable by the defendants. ( d ) 

4 

(а) Menu xi. 2G. This text is Adduced to prove, in connection with the {-log*, 
that dewuttur land is legally Considered the pioptity ( warn) of the idol-., and, as 
such, *is subject to the laws which regulate the alienation of any other property. 

(б) Vide book vm. c. 199. 

(c) Colebrooke’s Digest. 

(d) The vyuvustha in this case was given by the Hindoo law officer attached 
to the Court, Boudyanath Mi*r, a native of Tirhoot, but equally well veised 
in the tenets of the other schools of law which prevail m the districts sub- 
ject to the Bengal Presidency, as in the peculiar doctrines of his native country. 

Much pains however was taken, in the present instance, to invalidate the law 
laid down by him, as at variance with tho tenets of the Gour or Bengal school* 

For this purpose three vyuvusthns were filed by the respondents, one signed by 
Ramcliundur, a Pundit in the Government Sanscrit College, a second by thir- 
teen other Pundits of the same College, and a third by thirteen* Nuddea 
Pundits. Ihe argument in all three was the same, but^it was move acutely 
stated in the first, which it may be useful to examine more closely. 4 

Question. A man separates certain villages from his estate, and appropriates 
them to defray the expences ot the worship of certain idols. For some time he 
himself performs the worship, but subsequently authorizes 1ns younger son to 
minister to the* ideta tiom the proceeds of this khuajee land, and shoitly after 
dies. Ihe son foi some time continues to perform the worship, from the surplus 
proceeds of the estate, after payment of the Goverrffnent revenue, but at length 
sells the land, drawing out deeds of sale in his own name, jointly with those of 
the idols. Is such sale valid, according to the shatters current in Bengal I 

Answer. A sale of land paying revenue . which has been appropriated to cer- 
tain idols, is valid, when executed by the v^stait in his own name, conjointly 
with that of the idol, but with the followiut. restriction. The seller possessed 
a recognised right of collecting the revenue on the land, and paying. to the Go- 
vernment that portion which belonged to it, and exactly such right is wbat the 
purchaser acquired by liis purchase | for the rights of the idol are not at all 
affected by the creation of this right in the purchaser, being altogether distinct 
therefrom. Ihe case is similar tf) the sale of an estate 1>y Government for ar- 
rears of revenue ; the right of the purchaser by no means affecting the. pre-exis- 
tent right, whether of the Gorenunqit or the debta* 1 hus too the rigl]£ of the 
seller was created by the gift of his Either, mid thus the right of bis, legal heir 
would have been created, had not this sale intervened.* Ihis doctrine is esta- ^ 

Wished in a Comment on the 3eya Bhaga, written by Sriyuhna Tercalauagra, i 
an author well versed in the Mitacthara, whoso works are current in Bengal* 

A king having purchased some territory from another 'king, acquires in that 
territory a right pre<j!ife|y similar to that which was formerly possessed by tho 
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BURMDEONARAIN SINGH and others. Appellants 
0 versus * 

JIURSHUNKERNARAIN SINGH, Respondent. 


thivt vil- 
lages, as- 
eessedat 
the decen- 
nial settle- 
ment as 
distiut 


A public 'THIS was a suit Instituted by the respondent, Hurshun- 
aiJeananli- kernarain Singh, in the Patna Provincial Court, on the 23d 
« ground* February 1825, to set aside thd public sale of talook Taj- 
poor, and other villages, in satisfaction of balances of Govern- 
ment revenue. The# action was laid' at 50,100 rupees, the price 
realized by the sale. 

At the formation of the decennial settlement, 1197 F. S. 
Sobnarain, the &thef of the plaintiff, and of his brotliei Lal- 
narain, was in possession of talook Tajpoor, &c. in purguima 
mehals, \n Bal, which was recorded in the Collector's office, as his ance&tirel 
©f^r* 168 €8 *}* e j subject tb a specific jumma . He subsequently pur- 

persons^ 111 c ^ased one moiety of mouza Ramgurh at auction, in 1203 F. S. 
though' and mouzas Chumariah and Dhamadeh in 1206 F. S. liable 
they may to distinct rates of assessment: and in 1212 F. S', obtained 
wil»e- possession of the other moiety of mouza Ramgurh, under a 
become the mort W» e > fr° m Golaub Sahee and vhe^otljer proprietors. No 
property of application was however ever made to the Collector, either by 
one and the Sobnarain or his heirs, for incorporating the subsequently acquired 
eame utdi- property with the ancestrel estate. The mortgage on half mouza 
vidua], Ramgurh had been paid off, and applications had been made by 
ga?Iy°he e pWntiflr and the heirs of Golaub Sahee, for a transfer of names, 
sold to rea- upwards of a yadr and a half before the sale took place. The Col- 
lize balan- lector, notwithstanding, had sold all the above mehals as a single 
ces of Go- estate, in satisfaction of arrears of Government, revenue, which had 
'revenue** accru ^ on tol°°k Tajpoor, to the amount of 1,079 rupees. The 
mgie plaintiff, in consequence of some dispute with his brother Lalna- 

estate, un- t ‘ 

less an seller, ‘such as the right of collecting revenue. He by no means acquires an 
union of es- absolute proprietary right, such as that reacting from inheritance or donation ; 
tates has f or sut h absolute right already exists in that land, and the two would be incom- 
been for- patible, for it would be impossible to create a second co ex/>teqt similar right." 
mally ap- Again, '‘No defect of the title of tip purchaser or donee arises in land, situated 
** j ir within the limits of the territory Wnis transferred, for the right being already 
and effect- existent there is an effectual barrier tor the introduction of another similar 
•ed under co-existent right.” «, 

From these passages in S&criahna Tercalancara’s Commentary on the Daya 
Bhaga , it is evident, that in a sale the purchaser acquires a right precisely simi- 
lar to that formerly possessed by the seller. Again, in the i/Hacshara it is laid 
down, 14 Property is temporal only, for it effects transactions relative to wotJdly 
purposes, just as rice or similar substances do. Besides the use of property is 
seen also among inhabitants of barbarous countries, wbo are unacquainted with 
the practice directed in the sacred code : for purchase, sale, and similar transac- 
tions, are remarked among them. Moreover, •Such as are conversant with the 
science of reasoning, deem regulated means of acquisition a matter of popular re- 
cognition." Proprietary right being thus shewn to arise from popular recog- 
nition, Wit follows that the sheuiit possessed a separate and distinct right in 
this real property ; fo% bad it been otherwise, a perfect stranger might have * 
^’ctedche revenue, and performed the worship °f the idols. t 

„JS sophistry in*the above opinion evidently lies in declaring the alienation , 

, the land itself valid, when the argument only legalises the sale of the staoyufqt'*, w 
rights. 


section 6, 
reg. 25 ) . 
1793, and 
section 6, 
mg. 19, 
1814. 
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rain relative to shares, originally toed alone In the Saron Zilkh 
Court, (where his claim was dismissed,) to set aside She sale, 
as Jar only as it regarded bis share of the property. On an appeal STiZjr* 
to the Patna Provincial Court, the Firrt and Third Judges, and others, 
overruled the order of the Zillah Court; but, considering the ». Hunhwi- 
claim for a partial annulment of a public sale to be irregular; 
non-suited the plaintiff, and directed hup to- bring a fresh action Sin *“' 
to upset the sale entirely, either in conjunction with his brother, 

Lalnarain, and the proprietors of half mouza Ramgurh, or, in 
the event of their refusing to join him, tojuake them defendant^ 
in the suit The plaintiff now brought action accordingly, and 
contended that the sale was illegal ; first, because the villages 
sold as* a single* estate constituted, in reality, four distinct pro- 
perties ; secondly, because, on tile day of sale, before the auction 
took place, he had tendered to the Collector the whole amount 
of the arrears, which was however refused, as proved in the Zillah 
Court by the evidence of eleven credible witnesses ; and thirdly, 
because half of mouza Ramgurh, the property of other persons, 
had been sold as a part of his estate, whereas in reality he 
had no right or title therein; the mortgage having been paid 
off, and a transfer of namq? applied for to the Collector, a con- 
siderable time previous to the sale. 

On the part of Government, and the auction purchasers, it 
was contended, that, on the death of their father, Sobnarain, 
Hurshunkernarain and Lalnarain had succeeded to the property, 
of which he was the registered proprietor, as a joint and undi- 
vided estate, the revenue of which had alwqvs been paid in 
the gross, without any distinction or specification of separate ac- 
counts^ and that it was not the custom in the district of Sanuyon 
the acquisition of any fresh landed property to have it formally 
incorporated with the estate, of which a person might be in posses- 
sion previously, though the whole was considered to constitute one 
single estate. Accordingly, on arrears becoming due from the 
plaintiff and his brother, the whale of their property in purgunna 
Bal had been sold, and the r sale was afterwards confirmed by the 
Board of Comn£ssioners. 

With regard to the allegations ofedhe plaintiff, relative to the 
Mortgage on half mouza Rafogurh Having been redeemed, it was 
stated, that the deed of mortgage had never been produced in the 
Collector’s office to be cancelled, as required by few ; that Hurshun- 
kernarain had applied for a transfer ofriqmes; but, as the estate . 
was a joint and undivided one, the trai sfer could not be sanctioned, 
without the consent of Lalnarain, .who, although called upon, had 
never expressed his concurrence. On the contrary, in the petitions 
he had presented for a division of the joint estate, he had always 
mentioned this very moidty of mouza Ramgurh safe part of the 
property to be divided, ''and the revenue assessed upon it was 
invariably paid with that of talook Tajpoor, &c. g , 

The allegations of the plabftiff, with regard to his tender of the 
amount of the balances, for which the estate was .advertised for 
fekle, they denied. The sale was postponed till thVee o'clock fertile* 
afternoon, and the phdntifi went repeatedly called on to jay the 
arrears: and, in consequence of their* neglecting to do so, the sale 

V01» IT- ",V 3 A 
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18^9. tooj: place. • The witnesses cited by the plaintiff, in support of hii 
Burmdeonw 1 Btatement f were aU his own dependants, and their evidence had 
ram Singh ^ )een disproved by many respectable persons, who were present at 
and others, the time, and, from their position, better able to depose to what 
v. Hurshun- had occurred. 

hingST* 11 * * ^Lalnarain and the Jjeirs of the late Oolaub Sahee, who were 
* * nominal defendants in the present suit, confirmed the statement 
of the plaintiff; the former with regard to the mouzasin question 
fprming four distinct properties, and the tender of the balances ; 
and the latter with regard to the redemption of the mortgage on 
mouza Ramgurh? and the .application for a transfer of names. 

The Second J udge of the Patna Provincial Court passed judg- 
ment in favour of the plaintiff on the 1st of February 1826. He 
observed, that at the formation of the decennial settlement, in 1197 
F. S. talook Tajpoor, &c. mouzas Chumariah and Dhanadeh, and 
mouza Ramgurh, yvere assessed as distinct estates, and at different 
rata*. It was admitted by the Collector in his reply, that Sobnarain 
was recorded*as proprietor of them* at different periods ; and neither 
he or his heirs ever applied to incorporate the property subsequently 
acquired with the original ancestrel estate. Under these circum- 
stances it was clearly improper to sell the jvhole as a single estate, 
especially as the balances, when compared with the sum realized by 
the sale, were so inconsiderable, that the disposal of a part of the 
property would have been amply sufficient to satisfy the demand of 
Government against the proprietors. The mortgage, moreover, on 
a moiety of mouza Ramguih, had been paid off, and application 
made for a transfer of names to the Collector’s office, upwards 
of eighteen months before the sale : and consequently the property 
of other persons had been illegally sold for arrears due only from 
the plaintiff’8,estate. * 

In his letter to the Commissioner, under date 30th of May 1817, 
the Collector himself stated, that at the sale “ Hurshunkernarain 
had a bundle, buf whether it contained money or not was little to 
the purpose, as he refused to pay down tbe money until the sale 
of Tajpoor had actually taken place, and had not presented a 
chellaun, ” From this it might be inferred that the plaintiff had 
really brought with him the aggpunt of his balances; and if the money 
was refused because he Rad not produced his cheUaun , such a pro- 
ceeding was improper, as the only use of a cheUaun was to shew 
what was due, ana this could be ascertained by reference to the 
wasil bakee papers, or the notification of sale. It was however 
unnecessary to call for evidence as to this feet ; for whether the 
alleged tender of the money were proved or not, it would not 
atffect the other informalities observable in the sale. The Board, 
moreover, jn their letter of the 17th. of December 1817, to the 
Collector, regretted? that? under the Vijcumstances of the case, 
the sale should have occurred, and enjoined greater caution in 
future. He therefore annulled the? sale, and awarded the plain* 
tiff and his brother possession of* their' respective shares, otf 
making good the; amount of the balan&s for which the estate 
had "been sold. The heirs of Golaub Sahee, &c. were awanm/ 
possession of half mouza Ramgurh, on reimbursing the phtMp 
their, proportion of the expences of the suit • Government wmk 
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declared liable for the costs of the plaintiff/ and his jbrother Lai- I8t9. 
narain, who in reality was a plaintiff in the case. % The filter 
defendants were ordered to pay their own costs,* and tfce fbfcl 
realized by the sale to be refunded by Gov|mment. § ^ £2*5*, 

Burmdeonarain Singh, Kishendeonarain Singh, Bishendeonandn Hunlm* 
Singh, and the heirs of Munbadh Sahoo. the auction purchaser^ hmima 
appealed to the Sudder Dewanny Adawlut. * ***&' 

Mr. M. H. Turnbull, before whom the appeal was first heard, 
recorded bis opinion on the 19th of November 1820, that the 
judgment of the lower Court was, for the reasons set forth in 'it, 
perfectly proper and just, and must be upheld. The case however 
involved two points of a novel character, and which &ppai$ntly 
had never been determined in a court of law. In the first place, 
the villages sold as a single estate were assessed at th$ decennial 
settlement in 1197 F. S. in the names of different persons, as four 
distinct and separate estates. Sobnarain, the respondent’s father, • 
was at that time only in possession of one* ot them, viz. t§look 
Taj poor, but subsequently obtafhed possession, at different periods, 
of the other three by purchase and mortgage , but no application 
was ever made to the Collector to incorporate them with his 
original estate. Notwithstanding this, the whole of them had 
been, sold by auction, for arrears of revenue, although from the 
trifling amount of the balances, compared with the large price 
realized by the sale, it was evident that a disposal of a part of 
the property would have been sufficient to satisfy the claims of 
Government. In the next place, one moiety of mouza Ramgurh 
had been sold with the respondent’s property, although the mortgage 
under which it had come into the possession of Sobnarain, the 
respondent's father, had been paid off, and an application made to 
the Collector for a change of names in the* record^ upwards of a 
year and a half before the sale took place. Under these cir- 
cumstances he considered the sale to have been illegal, and would 
confirm the judgment of the lower Court, and*dismiss the appeal. 

As, however, the case might hereafter be cited as a precedent, he 
thought it advisable that the final order should be passed with the 
concurrence of Another Judge of the Court. 

Mr. Ross, before whom the case was next laid, observed, that at 
the formation of the decennial settlement in 1197 F. S. talook 
Taj poor, mouza Ramgurh, and mouzas Chumanah qpd Dhanadeh, 
were assessed as three distinct * mehals. SoBnarain, who at the 
time was the proprietor of Taj ponton If, subsequently, at different # * 
periods, became possessed of the othei wo by purchase and mort- 
gage. But as neither he nor his heirs had ever made an applica- 
tion for their union to the Collector, under section 6, regulation 25, 

1793, and section 6, regulation 19, 1814, he w$s r of opinion 
that the sale of all the thyd mehals in out lot, as a tingle estate, to 
realize arrears of Government revenue, was illegal. He therefore • 
concurred with Mr. Turnbull in confirming the decree of the 
Patna Provincial Court* and dismissing the appeal with costs. 
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PRINCIPAL MATTERS. 


ACKNOWLEDGMENTS.,, 

1 Claim* to the possession of certain vil- 
lages under an Ikramama, or written 
acknowledgment from the conditional 
purchaser, alleged to have been exe- 
cuted nine years after the^ sale had 
become absolute claim rejected, the 
agreement being not proved, or though 
proved, being either without a consi- 
deration or the condition violated by 
the claimant. 182 

ACT OF PARLIAMENT. 

1 Held that the provisions of an Act of 
Parliament come into operation from 
the date only on which the regula- 
tion having reference to it is pro- 
mulgated. * 225 

ACTIONS. 


2 The heirs of ft deceased Hindoo in 
Shahabad being a real and an adopted 
son : the adopted son takes one-fourth, 
and the real son three-fourths of hie 
property. 96 

8 A woman was authorized by her hus- 
band to adopt an individutu named ; 
or, m the event of any bar to his affilia- 
tion, any other Brahmin's son. The 
individual named was adopted by* her, 
and died some years afterwards. Held, 
that she was incompetent, under the 
terms of the authority given, to make 
a second adoption. J 818 

4 A woman, after her husband's death, 
is incompetent to give her qnly son in 
adoption, as dwyumuthyayana, without 
authority previously given by her de- 
ceased husband. 820 


• ALIENATIONS. 


1 The dtieen of an agent for saltpetre 
having executed an engagement, mak- 
ing himself responsible for the fulfil- 
ment of their engagements by the con- 
tractors, who had received advances 
for the supply of that article, they 
having already furnished security j held 
that an action by the agent will lie 
, against the dm**, without Nfotafce 
' to the other sureties. 288 


ADOPTION!* 



of an ancestral estate 
Jo freed in opposition 
Mr ft* held teat 


1 By the Hiadog law a mother cannot 

alienate at pleasure an estate which « 
she inherits from her son. On her* 
«n. tbit goes not to her owl heirs, but 
«U the nearest surviving heir of her 
deceased son. 310* 

2 A Zumeendar in Beigal sold part of 
hie ancestral estate ttfthis mother for 
her nfeintpnapce* on condition of her, 
binding herself not to alienate the^ 1 
property, but leave it to his son on her 
death. JM$ that such at 
did no£ tetmduMe thp*3 

SS-swaas*-' 

»tot*.jw0u4ke<rft|ta 

By Ik* JSmSo few. < 

9 * 
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Bengal, a son has no right in the an- 
cestral property inherited by his father, 
during his father's life. 3 88 

3 By the Hindoo law, a daughter has 

ne power to alienate by gift^er ances- 
trel property, to the detriment of the 
<other heirs of her father. 330 

4 Khwrajee land, appropriated to defray 

the expences of the worbhip of idols, 
cannot be alienated by the Shevaiteo as 
to terminate the right of the idols in 
the net rSyenue. Such sale set aside, 
as inconsistent with the Hindoo law 
current in Bengal. «■ 343 


APPEALS. 


sled, the Provincial Court adjudged 
payment of a third of the amount 
claimed to be made by one of the de- 
fendants, as a fine for his connivance, 
hut on appeal preferred by him, the 
Court of Sudder Pewanny Adfahlut 
reversed this order as being unwar- 
ranted by the regulations, and incon- 
sistent with the practice of the Civil 
Courts, 868 


ARBITRATORS. 

1 Claim to set aside the award of ar- 
bitrators, after a silence of ten years, 
dismissed. 43 


1 The Provincial Court having refused 

' to admit ail appeal ir^JinmA paupens , 
on tlie merits of the case, r and without 
reference to the question of pauperism, 
held that such order is final, and not 
open to a special appeal. 1 03 

8 In a claim for wanlaut , the Provincial 
Court having awarded interest for the 
whole period (13 years) dunng which 
a separate suit for the lands was de- 
pending, and interest on that amount 
fi om the date of their own judgment, 
the Sudder Dewanny Adawlut reversed 
so much of the decree as regarded that 
interest, and awarded the principal of 
the wasilaut with interest from the date 
of the institution of the suit for wasilaut 
m the Provincial Court up to the date 
of the Sudder Dewanny Adawlut’s 
decree, and fronf that day till payment 
should be made 176 

3 With a view to procure the execution 
of a decree passed m favour of the re- 
spondents, but which had heed ap- 
jiealed to the King in Qbrihcil, the 
appellant’s father became surety for 
the ultimate award, in consideration 
of which he obtained from the respon- 
dents an engagement to nay to him the 
■am of 80,000 Rs„ Which sum was 
stated to have been Jtottowed from a 
third person on the credit of the appel- 

*■ last’s father. The ^respondents failing 
to pay tan sum at the time stipulated 
in their bond, the appellant was served 
With a notice, that he would be sued 
for the same & the Supreme Court ; 
whereupon he paid the amount* Held 
that in this case the fesppnddbt a were 
liable to fefond to t! $ appellant the 
amount so paid by him, together with 
the charge for the notice, and this 
without reference to the*, fact whether 
<the anjQunt of the tpnd was hctually 
i*ftl&ed by the appellant’s father or 
wot. ( 863 

4 In suit for money and property embei- 


AWARDS. 

See Arbitrators, 1 

BONDS. 

1 Claim by appellant to recover a sum 
of diondy on a bond. Ihe bond being 
given in lieu of principal an df interest 
due on two former bonds, which weie 
executed in favour of the plaintiff, 
while he was acting as mohhtar and * 
guardian of the parties bound by them, 
and the third bond bemg also executed 
under similar circumstances, the Court 
rejected lus claim. 17 


CIVIL COURTS. 

1 In suit for money and property em- 
bezzled, the Provincial Court adjudged 
payment of a third of the amount 
claimed to be made by one of the 
defendants, as a fine for bis conni- 
vance, but on appeal preferred by him, 
the Court of Sudder Dewanny Adawlut 
reversed this order as bemg unwar- 
ranted by the regulations, and incon- 
sistent with the practice of the Civil 
Courts. 868 

8 An award greater than the sum sued 
for bemg given in the Zillab Court by 
a decree, which was afterwards mem* 
ed in the Provincial Court, the costs 
in the latter made payable by the 
losing party only on the sum originally 


° 0 CONFISCATIONS. ^ 

1 A cow of had confiscated on Kewt 
of a tenon. *®ay batwaea «!*£,* 
•■to uwfer Set** 6 , BMmtMmS 


1703 . 


■•'V 



INDEX. 


8SS 


CONTRACTS. 

t The dewatt of an agent for salt-petre 
having executed an engagement mak- 
ing himself responsible tor the fulfil* 
ment of their engagements by the con- 
tractors, who had received advances 
for the supply of that article, they 
having already furnished security, held 
that an action by the agent will be 
against the. dewan without reference to 
the other sureties. 238 

2 With a view to procure the execution 

of a decree passed in favour of the 
respondents, but which had been ap- 
pealed to the King in Council, the 
appellant's fatheV became surety for 
the ultimate award; iu consideration 
of which he obtained from the re- 
spondents an engagement to pay to 
him the sum of 20,000 11s., which sum 
was stated to have been borrowed from 
a third person, on the credit of the 
appellant's father. The respondents 
failing to pay this sum at the time 
stipulated in their bond, the appellant 
was served with a noticg , that hs would 
be s«ed for the same in the Supxeme 
Court : whereupon he paid the amount. 
Held that in this case the respondents 
were liable to refund to the appellant the 
amount so paid by him, together with tho 
charge for the notice, and this without 
reference to the fact whether the amount 
of the bond was actually realised by the 
appellant’s father or not. 263 

3 A Zumeendar in Bengal sold part of 

his ancestrel estate to his mother for 
her maintenance, on condition of her 
binding herself not to alienate the pro- 
perty, hut leave it to his son on her 
death. Held, that such a transaction did 
uot terminate the Zumeendar’s right iu 
that property, or bar the alienation of 
it, by him and lAs mother jointly, to 
the prejudice of the eventual heir. By 
the Hindoo law, current in Bengal, a 
son has no right in the ancestrel pro- 
perty inherited by his father, during 
his father’s life. 322 

4 A woman, in exchange for a ckumpo • 
kulleo or necklace, gave half of her 
property to another person, on condi- 
tion that the latter should not alienate 
it, but leave it, on her death, to two 
individuals named in the deed of con- 
veyance. Held that the transaction, 
being a gift fora consideration, was, ac- 
cording to Mahommedanl&w, m reality 
a sale ; that the eonditions of the (feed 

. were not binding ; and that, on tho death 
the vendee, the property y$ald de- 
JmmA to her heirs, to the exclusion 
’ . *f$ke persons in whose favour those 
were made. „ 4 334 


5 According to Hindoo law, a minor can- 
not execute a lease u or enter into any 
other engagement : and a clairffoundea 
thereon will not lie against him orshis 
surety, the transaction befltg void, ah 
initio • 4 • 339 


DECREES. 


1 A decree having been* passed by the 
Patna Provincial Council for the re- § 
storation of an estate (which had, been ' 
illegalW sold) to one member of an , 
unc^vided* Hindoo family, on repay- 
ment of the purchase money^ and it 

branches of the family had always been 
kept alive, their respective shares were 
decreed to them without subjecting 
them to payment of any part of tly> 
purchase money, which, it was pre- 
sumed, fiad been jefrayed otft of the 
produce of the joint property. 165 

2 The decrees of the Court below being 

reversed by the Judder Dewanny 
Adawlut, owing, to the proceedings in 
the Zillah Court not having been con- 
ducted agreeably to the regulations, 
it was ordered, that the suit should 
he tried cle novo on tho original stamp 
fees. 173 


DECISIONS. 

1 Held that the Courts are not at liberty 
to question the merits of a final decision 
passed by any authority having com- B 
petent jurisdiction, whether on the 
allegation of such decision having 
been contrary to law or wrong as to the 
merits. The decisions herp alluded to 
passed by the Patna Council in 1777, 
and by the Patna City Court an 
1796. ' 137 


DEIJDS. 


1 Claim to set aside a deed of sale dis- 
missed ; 9lit ihe right of a third party 
declared to he not affected by tho 
leone confirming the sale. 38 


* DIVISIONS. 

1 The mother and *£dow of a brahmin 
divided bq£ween them his property, 
consisting of dewuttur land, and right 
of officiating in a temple, reserving to 
each the power of alienating her own 
Share, Sph partition, invalid by the 
Hindoo law, in consequence oft] Se in-* 
competency df the parries ,*aad a (ale, 
executed by the mother on the srifcogth 
. of it, set aside. • . 



EMBANKMENT^, 

t • 

1 The ifspondept repaired an embank- 
meat, whereby the land of the appel- 
lant waffeid underwater. On the suit 
of the latter, it appearing thrt the em- 
bankment eu not in existence when 
parties purchased their estates, the 
buddfer Dewanny Adawlut decreed that 
riie embankment should be broken 
down, and awarded damages to the 
appellant. 8 


EVIDENCES. 

«. 

1 Claim to recover money under a bond ; 
dismissed : the Court not believing the 
evidence of the. witnesses of the plain- 
tiff, chiefly owing to their want of re- 

* spectability. • 90 

2 In abaction for debt, tbs borrower 

pleads repayinent&nd produces receipts 
on paper stamped six years after the 
date of their execution. Held that 
such documenfs were inadmissible, and 
claim adjudged foF this and other 
reasons. 108 

3 In a claim to hold certain lands as rent 

free, a sunnud of the Zemindar was 
produced, dated in 1196, B, S. pur- 
porting to be a renewed one in con- 
sequence of the destruction of the 
former title deeds ; but there being no 
other proof of the claim, it was held to 
be inadmissible and dismissed accord- 
ingly. 228 


% FRAUDS. 

• 

I Held thaf the negotiator of a forged 
diaft or bill «of exchange «jugeivmg 
the amount thereof, is liable to re- 
fund on a suit against him by the 
drawee; the payees named in the 
draft being unknown and the for- 
gery proved. . r 290 

S The respondents had collurively creat- 
ed a fictitious tolook in favour of the 
* appellants, to evade a decree passed 
'against them in another suit, and were 
now obliged to plead their previous 
collusion in bar to tbe suit brought 
against them fo( possession of that 
very tulook* 341 

GIFTS UNDER THE M0OHUMMU- 
DAN LAW, 


v jto\he Moohqnftnudan law, 

[a gjfwof partible property to two 
a, division is essential prior to 
Deeds ^f fowfiefi 


on an invatid^ deed of assignment are 
not binding. Renunciation of inhe- 
ritance in life-time of ancestor null 
and v<pd, claim to which may be 
preferred at any subsequent period 
without limitation. 210 

. 2 A woman, in exchange for a chumpa- 
kullee, or necklace, gave Half of her 
property to another person, on con- 
dition that the latter should not alie- 
nate it, but leave it, on her death, 
to two individuals named in the deed 
of conveyance. Held, that the trans- 
action, being a gift for a consideration, 
was, according to Moohummudan law, 
in reality a sale ; that the conditions 
of the deed were ‘not binding; and 
that, on the death of the vendee, the 
property would descend to her heirs, 
to the exclusion of the persons in 
whose favour those conditions were 
made. 33 4 


GIFTS UNDER THE HINDOO 

. < , LAW - 

1 The gift of an annuity, made bj a Zu- 
meendar during his life time, to a 
younger bod, in lieu of his share of 
the zumeendaree, held to be heredita- 
ble. 329 


HINDOO LAW. 

1 A claim to an ancestrel estate dismissed 

under the Hindoo law of inheritance. 
The appellant having entered into an 
agreement with a person to give him 
up one half of the estate claimed by 
him if a decree should be passed in 
his favour, on consideration of that per- 
son’s advancing tfci money required 
for the costs of suit : tbe Sudder De- 
wanny Adawlut held the transaction 
to be illegal, and ordered the agree- 
ment to be cancelled before they would 
admit the appeal. 1% 

2 The widow of a sister’s son (on whom 
the estate had devolved) takes the 
estate according to the Hindoo law to 
the exclusion of the sister herself. 4 T 

3 Action to recover profits of a part- 

nership in trade entered into without 
any written agreement. According to 
the Hiftdoo law, though it is unlawful 
in brahmins to traffic* yet on, dosing 
their accounts they ate entitled to 
th&ir respective shared the profit* of 
such traffic. , 84 

4 The widow of a Hindoo, who. fifed 
without children, has *be jmmM 
making a gift of ajptifen .flOtffc Jfitil 
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husband’* pToperty x for bis spiritual 
benefit $ but such not appearing; to 
the Court to have been the object of 
the gift in the present instance the 
claim of the donee was disallowed. 
Property which had devolved on a wi- 
dow at the death of her husband with- 
out children, goes at her death to her 
husband’s half brother, to the exclu- 
sion of his maternal grandfather’s bro- 
ther’s grandchildren. 117 

A Sale of mint landed property, situated 
in the district of Mirzapore, by one 
partner without the consent of the rest, 
set aside as being contrary to the Hindoo 
law, and there being evident over-reach- 
ing on the part of the purchaser. 1 58 

6 According to the Hindoo law, as cur- 

rent in Bengal, the gift of joint and 
undivided property to the extent of 
the donor’s share is valid. 196 

7 The mother and widow of a brahmin 

divided between them his property, 
consisting of dewuttur land, and right 
of officiating in a temple, reserving to 
each the power of alienating her own 
share. Such partition ufcalilby the 
Hindoo law, in consequence of the in- 
competency of the parties ; and a sale, 
executed by the mother on the strength 
of it, set aside. 337 


INHERITANCE UNDER HINDOO 
LAW. 

1 According to the Hindoo law, as cur- 

rent in Bengal, the gift of joint and 
undivided property to the extent of the 
donor’s share is valid. 196 

2 By the Hindoo law, a mother cannot 

alienate at pleasure an estate which 
she inherits from her son. On her 
death it goes not to her own heirs, but 
to the nearest Surviving heir of her 
deceased son. 310 

3 A Zumeendar in Bengal, sold part of 
his ancestral estate to his mother for 
her maintenance, on condition of her 
binding herself not to alienate the pro- 

n , but leave it to his son on her 
• Held that such a transaction 
did not terminate the Zumeendar’s 


west, a widow does not inherit the- 
property of her husband* whpn held in • 
coparcenary, but o*y when held in 
severalty. In the formet case no is 
only entitled to maintenance out of 
it. # * 330 


INHERITANCE UNDER MOOHUM- 
MUDAN LAW. 


1 The * heirs being a 0 widow, % son, 
foifr daughters and three sons of a de- 
ceased son, the property will, accord- 

1 ing to the Moohummudan law of in- 

heritance, he made into 192 shares, of 
which the widow will take 24, the son a 
42, each of the daughters 21, tad eqph 
of the grandsons 14.* 231 

2 According to the Moohummndan law, • 

the heirs being a Ion and daughter, the 
property will be made into three 4 
share*, of which thq son will get two 
and the daughter one ; and the sister 
being sole heir will take the whole 
property, being entitled to one-half as 
her specific share, and to the other 
half by the return. 247 

3 The heirs being a widow , a son, and 

two daughters, the property should, 
according to the Moohummudan law, 
be made into thirty-two parts, of 
which the widow is entitled to four, 
the son to fourteen, and the daughters 
to seven each. 280 

4 A woman, in Exchange for a chum-* 
pakullu, or necklace, gave half of 
her property to another person, on 
condition Oiat the latter should not 
alienate it, but leave it, on her death, 
to tpoJndividuals named in the deed 
of conveyance. Held, that the trans- 
action, being a gift for a consideration, 
was, according to Mahomedan law, in 
reality a sale ; that the conditions of 
the deed were not binding ; and that, 
on the dgath of the vendee, the pro- 
perty would descend to her heirs, to 
the exclusion of the persons in whgSb 
Kvour those conditions were made. 334 


right in that property, or bar the alie- 
nation of it, by him and his mother 
jointly, to the prejudice of the eventual 
heir. By the Hindoo law, Current in 
Bengal, a son has no rignt in the 
ancestrel property inherited by^his 
father, during his father’s life. # 322 
4 By the Hindoo law, a daughter has no 
power to alienate by gift hat ancestrel 
pr o p er t y , to the detriment of the other 
< be& of he* father. 330 

Btythe Hindoo law, as cm* la the 


INHERITANCE. 

1 Partition of an ancestrel estate among 

the heiitf decreed in opposition to the 
claim of one heir to hold the same as 
an indivisible estate. 9 

2 Claim bp respondent*** a moiety of 
an ancestral estate ms heir father 
deceased husband and h& bn 


dismissed, as k appeared the! > 
> Husband died Move Bis father 


i 
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brothers. She was declared entitled to 
maintenance onlj. * 20 

3 Claim to,. redeem a village from mort- 
gage ; plaintiff allowed to recover half 
of the village by paying one half of the 
mortgage money ; that being Che por- 
tion to which he was* declared en- 
tiuefl c by the law of inheritance, as 
heir to the original mortgagor. 3S 

4 A case relating to the succession of 
* # an estate in the Jungle Mehals , where-. 

in it was determined that, agreeably to 
family usage*, the brother of a deceased 
childless Raja should take* his estate 
to the exclusion of his widow. 57 

5 Claim Co the moiety of an estate in 
Zillah Bhaugulpoor disallowed, on 
proof that the estate had always de- 
volved on the eldest son, or nearest 
Jieir of the deceased proprietor, his 
other heirs being entitled merely to 

r food arid raiment fjom the efrate. 62 

6 The estate of a Hindoo awarded to the 

sons of his daughter, in preference to 
the grandsons by lineal descent in the 
male line of his full brother. 67 

7 The heirs of a deceased Hindoo in 

Shahabad being a real and an adopt- 
ed son: the adopted son takes one- 
fourth, and the real son three- fourths 
of his property. 96 

8 The widow of a Hindoo, who died 
without children, has the power of 
making a gift of a portion of her late 
husband’s property for his spiritual 
benefit; but such not appearing to 
the Court to have fyeen the object of 

' the 'gift in the piesent instance the 
claim of the donee was disallowed. 
Property which had devolved on a 
widow at the death oft her husband 
without children, goes, at her death, 
to her husband’s half-brother, to the 
exclusion of his maternal grandfather’s 
brother’s grandchildren. 117 

9 A Mokurreree potta , executed by a Ze- 
mindar in favour of the Collector's 
dewan , being declared void under Sec- 
tion 15, Regulation 2, 1798, the heirs 

K of the dewan ordered to relinquish 
possession in favour of the heirs of the 
Zemindar, in . consideration of their 
minority and other circumstances ; 
though the death of the Zemindar 
took place eighteen years before the 
institution of the suit. 130 

10 The respondent claimed to fetain 
• possession of certain landf 6n the plea 

of gift from a Hindoo widow, by 
whom they had been taken on her 
. husband’s death on a division among 
the. heirs. Held that the plea was not 
gtf^ed,* and that, at A events, the . 
gsfirwould have been invalid without 
*the consent & the heirs* 143 


11 Sale made by the administratrix of 

the real estate of an intestate held to 
be invalid, under the English law, at 
the suit ef the son, who was declared 
entitled to recover possession, on re- 
payment of the principal of the pur- 
chase money. 243' 

12 A woman was authorised by her 

husband to adopt an individual named ; 
or, in the event of any bar to his affilia- 
tion, any other brahmin’s son. The 
individual named was adopted by her, 
and died some years afterwards. Held, 
that she was incompetent, under the 
terms of the authority given, to make 
a second adoption. , 318 


* INTEREST. 

1 In a suit to recover a debt, the Pro- 
vincial Court awarded the principal 
with interest to the day of payment, 
provided such interest did not exceed 
the principal. The Sudder Dewanny 
Ada whit- all owed the principal and an 
equal *sunf fo%. interest, together with 
interest at 12 per cent, on that ag- 

J gregate sum from the date of their 
decree to the day of payment. 95 

2 Interest exceeding the principal may 

be awarded when the excess has ac- 
crued subsequent to recourse to law 
for the recovery of the debt. 261 


LAND REVENUE. 

1 In a suit for possession of an estate 
by certain Zemindars against a farmer, 
who claimed the right to hold the lands 
on a perpetual tenure at a fixed jwmma, 
judgment in favour of the plaintiffs ; 
the defendant not being able to sub- 
stantiate his plea : ahd a claim to com- 
pensation, preferred by the same plain- 
tiffs, for tayer duties, resumed from a 
Gunge which had been established by 
the termers, rejected, as not belonging 
to the proprietors of the land ; but the 
Provincial Court having adjudged that 
neither party had a right to compensa- 
tion, so much of their decree was 
reversed, the point for decision being 
simply, whether or. n*t the right lay 
in the claimant*. 201 


LAND TENURES. 

1 In S claim to hold certain land# rent- 
free, there being no tunnud and no 
proof of the lands having been held an 
IdkMraj since 1765, the Court rejected 
a document purporting to be antgte 



from the Collector in 1787, on the 
groom s , either that it was a forgery, 
or had been obtained by fraud or mis- 
representation. • 15 5 

8 On the forfeiture of a putnto tenure 
for arrears of rent, the durputnee tenures 
under it cease also ; though the holders 
of them be not defaulters, and though 
subsequently to the default of the 
sudder putneedar, the Zemindar may 
have required them to pay their rents 
into his cutcheriy. 179 

3 In a suit for lands fraudulently alie- 

nated by the manager as rent- free, since 
the Company’s accession to the De- 
wanny, held that the rules relative to 
resumption of rent-free tenures do not 
apply. 208 

4 Held that since the perpetual settle- 

ment, a claim for Aiookuddimee chow - 
draee or chukladaree dues, will not lie 
against any Zemindar. 215 

5 In the case of an illegal resumption of 

two mourns which had been conferred 
as an hereditary rent-free tenure on 
the ancestor of the claiuia^ before the 
Company’s accession^ die Uewanny, 
it #vas held by the Court of Sudder 
Dewanny Adawlut that the claimant 
was entitled not only to the Govern- 
ment share of the rents but to the 
absolute possession of the lands, with- 
out reference to the proprietary right 
in whomsoever originally vested ; the 
grant having been unlimited : although 
at one time a money payment had been 
made in lieu of it, apparently by con- 
sent of the grantee. 219 

6 A claim preferred by any other than 
the original Mokurreedar or his as- 
signees to share in the benefit of 
mokurreree tenures granted by Mr. 
Law in Zillah Behar, held to be inad- 
missible ; cosharership in the milkeeut 
originally not conferring title. 226 

7 Lands held at an invariable quit rent 
by the appellants and their ancestors 
under mokurreree pottuhs for a period 
of thirty -eight years, held not liable 
to any enhanced assessment though 
the grants did not specify that the 
tenure should be hereditary. 871 

8 Held that a mokurreree tenure, con- 

firmed at the decennial settlement by 
Government, when all the circum- 
stances connected with the original 
grant were known, cannot Ife Resumed 
on the ground of want of Athority in 
the original grantor after an interval of 
twenty-eight years, during which^time 
the vent had been paid at an invariable 
rate. « i 275 

9 Certain lands in Zillah Seharunpoor 
, were claimed to be held rent-free, in 

'w.ffei m of two nmmufr grafted by 


Madho Rao Seindia, one of which, 
dated 29 Zeekad, 87 Juioote conferred * 
the Mousa in question pt mufdud- 
mash on Shah Abdooll^i, and other 
frikeers, bat had never been registered ; 
the Aher, dated 8thShaban, 8# Juloo*, 
confirmed .the grant of the Mousa to 
Shah Abdooll&h, Shah Hami<i tlollah, 
and other fukeen, and had been duly 
registered, but did not distinctly specify 
the nature of the tenure intended tp 
be conferred. The Court of Sudder 
Dewanny Adawlut, finding that the 
Monza in question was registered in 
ttfe quinquennial register, as a muddud - 
mash tenure conferred by iftadho Kao 
Scindia on Shah Abdoollah and other 
fukeers, on the 29 Zeekad, 27 Juloos: 
and concurring with their law officers* 
in opinion, that the intention of She 
grantor to*confer a permanent tenure ■ 
was cllarly infegrible fronAhe words* 
M and other fukeers which occurred in 
the sunmtd dated in the year 52 Juloos , • 
and which had been, duly registered ; 
and adverting to the fact of the J 
grantees and their descendants having 
enjoyed uninterrupted possession of 
the Mouza till its attachment on the 
part of Government upheld the claim, 
and decided that the lands were not 
liable to resumption and assess- 
ment. 512 


LEASES. 

1 Held fliat the* mhewait , or superin-* 

tendant of a religious establishment, 
is not competent to grtmt a lease of 
the lands appertaining to the establish- 
ment for a longer period" than his or 
her own life. 15 1 

2 Pottahs granted by the ostensible 

auction purchaser of lands and con- 
ditioning that at the end of ten years 
the ^ase should continue on the same 
terms, (it being then by the 44th regu- 
lation, If 93, not legal to grant a longer 
lease than ten years) held to be bintj- 
ing against tbe real purchaser and 
good against his claim to enhanced 
assessment at tbe end of the term, 
without however affecting the rights of 
Government or aay future purchaser 
of the whole pergunna, in case of pub- 4 
lie eale fo» arrears. 195 

5 A lease* granted in consideration of 
an advance of a sum of money held to 
be equivalent to a mortgage, and the 
lessee dgplared liabJe*for such suipluq 
proceeds of the estate as remained 
after he haeftealized hispfineipaPwith 
Interest. 251 

4 According to Hindoo* law, a minor 
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cannot execute a lease, or .enter Into The law officers of the Sadder Da* 

• any otira.gogagpaxeiit : awl a chum wanny Ad&wlnt declared that the Cheer 

tomdo^jmn^ will not lie against might displace him, buttbattiH re- 
tain or if© maty, the transaction gularly displaced, the whole ofthie 

being egad; ab initio, " 359. official acta are valid. 49 

* * t> 

< 

• ( LIMITATIONS, MORTGAGES. 

g A summary decision passed by a Zillah 1 A case of redemption of mortgage, 

' Court in A. D. 1796, and confirmed under a deed of mortgage and eondi- 

r by the Provincial Court in A. D. 1797, tional sale, the equity of redemption 

*lefy to the party out of possession, the being saved by repayment of the 

• option dLsqiqg to establish his churn money borrowed on the mortgage, 

, tq ceftaip lands : held that as no action within the period of *one year from the 

, hap bate instituted till*? A, D. 1815, receipt by we mortgagor of the notice 

the right of action wpa barred by tbe to pay, issued under Regulation 17, 

* nue of limijtatiotKj V * 14 1806, as required in such notice. 5 

> 3 Qltm to possession ofcta taieck barred %In axtactioatfor the recovery of a debt 

Jby the rule of limitation, the reasons due o*u mortgaged property, a third 
urged by the didimant far omitting to psrtj^ppears and claims a large sum 

» urge hr* claim at an earlier period junder a decision of the Sudder Dewanny 

being deemed insiffficient. 79 Adtbvlut. * The Provincial Court a- 

-3 Claim for possession of an estate bar- warded tP.rplaintiffs certain part of 

redW the ruie^d. limitation i, the ad- their claim ; after that was paid, it was 

versqparty having been in possession ordered Shat the holder of the decree 

unite a deed of Sale upwards of of the sadder De wanny Adawlut 

twenty years, 87 should receive what' was due tv him 

thereon, and that the plaintiffs should 
then receive the balance of their claim. 

MALIK MOKUDDIM. The third party appealing to the Sud- 

der Dewanny Adawlut, it wdl ordered 
*1 Held that a suit will not lie against that he should receive the whole of the 

a Malik or Malik Mokuddim with whom sum due under the decree, before the 

the decennial settlement was concln- plaintiffs were paid any part of their 

ded in Bhaugulpore, for Chukladaree or debt. 15 

Chowdraee rights or fees. 176 3 Claim to redeem a village from mort- 

gage ; plaintiff allowed to recover half 
_ _ of the village by paying one half of the 

MOKURREREE TENURE. mortgage money ; that being the por- 

. 4 tion to which he was declared untitled 

t A Mokurrf ree potto, executed by a Ze- by the law of inheritance, as £eir to 

minder in favour of the Collector's the original mortgagor* 37 

Item being declared void under Sec- 4 In a suit to obfiriu posseiskm of cer- 

tion 15, Regulation 7, 1793, the heirs tain premises imdt<r a deed of bye- 

-of the Devon ordered to relinquish btt-% mfa t the mortgage having been 

possession in favour of the heirs fore-closed, and the saiemade absolute ; 

of t^e Zemindar, in Ofl&ddeitlion of it appearing that one rupee per cent . 

their minority pndother (jj«|mn^aaces, pernmmm was the sum stipulated to 

though, the death pLthe Zemindar took be paid as interest in ike deed of mort- 

1 .place eighteen years before ihe iasti- gage, but. that the mortgagee had re- 
tutien of theaurt. 130 ceived a separate bond engaging the 

payment of an additional 1 per cent* in- 
terest, such a proceeding was held 
MOHUMMV&AN LAW. to be contrary to the provisions of 

Regulation 17 of 1806, and the claim 
1 A will upheld by which \Moosuhnaun was accordingly disallowed. 106 

female bequeathed, the whole of her 5 The validity of a transaction of bye- 

property to a strange** *The testatrix VU-wufk is not affected by the fact of 

laving no hair% gm legatee fegk the the parties not having come to a final 

whole of ^property* if ad$fca left edfrstoumt of their respective accounts 

objecting h«M£,two.thitds of the pro- previ^ply to the execution of the 

petty mould have grefo to them*and deed by toe conditional seller ; neither 

qne-ihird to the legatee. A Hindoo is it effected (the term at tile wad of 

was npfofar^ ^^tof t* the wil|. w| icj» tkornmmle^ nip to be* 

. + it ' 



trniift co&c1o«it( being five yean) by 
the fact of an excess above the legal 
interest hating been received by the 
conditional purchaser in afcy one year ; 
there being no trace of fraud to elude 
the law regarding interest. 11 1 

6 A lease granted in Consideration of an 
advance of a sum of money held to be 
equivalent to a mortgage, and the 
lessee declared liable for such surplus 
proceeds' of the estate as remained 
after be had realized his principal with 
interest. 251 

OBLIGATIONS. 

1 The* treasurers of a Collector held re- 
sponsible for a sum of money, said to 
have been stolen from the treasury 
under their charge. 1 


PARTNERSHIP. 

s 

1 Action to recover profits of a partner- 
ship in trade entered in to, without any 
written agreement. According to the 
Hiifldoo law, though it is unlawful in 
Bramins to traffic, yet on closing their 
accounts they are entitled to their re- 
spective share of the profits of such 
traffic, » 84 


PILGRIMS. 

1 The presents made by pilgrims of 
certain sects to any one of the Benares 
Gungapootras or conductors, must be 
divided equally among them all, ac- 
cording to the usage of the tribe. 123 


PRACTICE, 

1 The treasurers of a Collector held re- 

sponsible for a sum of money, said to 
have been stolen from the* treasury 
under their charge. 1 

2 Ihe respondent repaired an embank* 

ment, whereby the land of the appel- 
lant was laid under water. On the 
euit of the latter, it appearing that the 
embankment was not in existence 
when the parties purchased their 
estates, the Sudder Dawann& Adaw- 
lut decreed that the emfiufkment 
should be broken down, and awarded 
damages to the appellant. • 8 

3 A olaim to an ancestrel estate dismissed 

under the" Hindoo law of inheritance. 
The appeltltat having entered Into an 
agreement with a person to give him 
Up one half of the estate churned by 
bite if * v decree shon)fl be pmsld in 
VOL* IV. ' f 


his favour, on coa«id6i*ti&y)f that per* 
son's advancing tip money required 
for the costs of suit < the SuddA De» 
wanny Adawlut held me transaction 
to \p illegal, and ordered tUb agree* 
ment to, bq cancelled before they would 
admit the appeal*' * * It 

4 In an action for the recovery of a debt 

due on mortgaged property, a third 
party appears and elms a large sum 
under a decision of the Sudder Die wanny 
Adawlut* The Provincial Court a* 
warded to plaintiffs jl certain part of 
their claim ; after tjiat was paid, it was 
ordbred that the holder of* the decree 
of the Sudder Dewanny Adawlut 
should receive what was dne to him 
thereon, and that the plaintiffs should* 
then receive the balance of their dayn. 
The third party appealing to the Sud- 9 
der Dewanny Adawlut, it was ordered* 
that he should receive the whole of the 
sum due under the decree, before the • 
plaintiffs were path .any part of their 
debt. * 15 1 

5 Claim by respondent for a moiety of w 

an ancpstrel estate as heir to her 
deceased husband and hie brother* : 
dismissed, as it appeared that her 
husband died before his father and 
brothers. She was declared entitled to 
maintenance only. 20 

6 Claim to possession of lakturaj land 
dismissed, the quantity claimed being 
differently stated in a former summary 
suit, nine years having elapsed since 
the dismission *o£ that suit, and the * 
taidad produced indOpport of the claim 
not being deemed suffictoit proof. 36 

7 Claim to s$t aside a deed of sale dis- 

missed; but the right of * third party 
declared to be not affected by the 
decree confirming the sale. 38 

8 A will upheld by which a Moosulmaun 

female bequeathed the whole of her 
property to a stranger. The tcffmtri» 
having no heirs, the legatee took the 
whole of^her property. Had she left 
objecting heirs, two-thirds of (he pro-, 
perty would have gone to them, and 
>ae*third to the legatee/ A Hindoo 
* 'as appointed executor to the , will. 
Ihe law officers of the Sudder De- 
wanny Adawlut declared that the Cozes 
might displace him, but that till re- 9 
gulaik displaced, the whole of hie 
official atfta are valid. 49* 

9 A case relating to the succession of * 
an estate in the Jungle Jlc&tfr, where- 
in it jfis entertained thqt, agreeably to . 
family usage, the krothee of a deceased 
childless Kaja^hould take Id# esftta 

to the exclusion of his widow. * * 87 

10 .The estate of a Hindoo* awarded to 
the so|f of hit daughter, hi preference 

3 a 
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. tb 4 >e grandsons $y lineal descent in 
the male Jiao of his full brother, ' 67 

11 CllUm to chare, in Bin Mekabrahmi- 
we dismiss!*! 5 a renew* eijudgmeat 
admitted on. accoim&of a suspicion that 
the Pundit, van whose- VyuvuslL* the 
spdcisl appeal was decided, had taken 
a bribd to induce him to give a favour- 
able* answer. But it appearing that 
* his exposition, of the law, was correct, 
' the judgment was confirmed. 70 

1 $ A public sale of an estate set aside as 
illegal, no engagement having been 
entered into by the aemindar for the 
revenue t>f the yfcar in satisfaction for 
the arrears of which the estate was 
sold. 81 

*'13 Claim for possession of an estate bar- 
fed by the rule of limitation ; the ad- 
c verse party having been ie possession 
f under * deed of sale * upwards of 
twenty years. • 87 

t 14 Claim to a share of certain landed 
property dismissed ; as, though the 
' parties were descended from the same 
' ancestor, it was probable the property 
had been alienated from the family ana 
^re- acquired by a different branch \ and 
it not appearing that there was any 
trace of proprietary right or possession 
on the part of the claimants, since the 
Company's accession to the De- 
wanny. 99 

15 The Provincial Court having refused 

to admit an appeal in Jermd pauperis, 
on the merits of the case, and without 
reference to the quftfuon of pauperism, 
held that such order is final, and not 
open to a special appeal. 105 

16 In a suit to obtain possession of cer- 
tain premises under a deed of bye- 
bil'wufa, thb mortgage having been 
fore-closed, and the sale made absolute ; 
it appearing that one rupee per cent . 
per mmm was the sum stipulated to 

^botfp&i& a a interest in the deed of mort- 
gage, but' that the mortgagee *had re- 
ceived a separate bond ifgaging the 
.payment of an additional 1 per cent, in- 
1 Merest, such a proceeding was Jjeld 
to be contrary to the previsions- of 
Regulation 47, of 1806, and the claim 
was accordingly disallowed. t 06 

47 Id an action far debt, the borrower 
pleads repayment, and produces receipts 
on paper damped six gear* qfter, the 
. .date of their execution. » *Hel4 ,that 
such documents were inadmissible, and 
claims adjudged *|er this and other 
reasons. Q . 108 

* 18 The validity of a transaction of bye- 
bk-wfa^a not affected by the factof 
the parties not having eo$e to affinal 
•djustmeut?of :the»* respective accounts 
previously to the execution of 4§«4 


by the conditional seller ; neither is it 
, affected ( the term at the end of which 
the conditional sale .was to become 
conclusive being five years) by the 
fact of an excess above the legal in- 
terest having been received by the con- 
ditional purchaser » any one year; 
there being no trace of fraud to elude 
.the law regarding interest. 1 1 1 

49 Held that a amt will not tie against 
a Malik ox Mmk- Mpicnddim/with whom 
the decednia} settlement was conclu- 
ded in lihaugulpore, for Chukladuree or 
Chowdraee rights or fees. 126 

20 Claim to certain lands dismissed ; it 

appearing from the evidence adduced 
that the property was obtained: in a 
fkrtee grant by the defendant's ancestor 
in the name of the ancestor of the 
plaintiffs. 134 

21 Held that the Courts are not at liberty 

to question the merits of a final decision 
passed by any authority having com- 
petent jurisdiction < whether on the 
allegation of such decision having 
been ^ontgary to law or wrong as to 
the merits, I ke decisions here alluded 
to passed by. the Patna Council in 
1777, and by the Patna City Court in 
1796. 137 

22 The respondent claimed to retain 

possession of certain lands on the plea 
of gift from a Hindoo widow, by 
whom they had been taken on her 
husband's death on a division among 
the heirs. Held that the plea was not 
proved, and that, at all events, the 
gift would have been invalid without 
the consent of the heirs. 143 

23 The Courts are not competent to 

decide in a new suit, contrary to the 
provisions of a former final decree 
relative to the same property. The 
merits of that decree cannot be gone 
into. * 146 

24 Held that a stamp darogba is not re- 

sponsible for any defalcation on the 
part of the subordinate stamp venders 
and their sureties. 149 

25 In a claim to hold certain lands rent 
tine, there being no twtmtd and no 

. .proof of g lands having been held as 
lakkitaj «ihce 1765, the Conn rejected 
a document purporting to bean order 
from the Collector in 1787, og.the 
ground*, eitber tbat it was a forgery, 
or lifcoobeen obtained by fraud or mis- 
representation. 155 

26 •Sale of joint landed property* situated 
m the district of jdiraappse, by one 
partner without the conse|*6f m »est, 
,*6t*££eas being contrarywtho^fiMoo 
t-feiP* autMbere, being e^tetl^fl|irnadh* 

Cr ' . ’ 
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family, their acquisitions will bepre- 
sumed to hate been joint til proved 
otherwise f the tmu* profrtrtdi rotting 
with the party claiming » exclusive 
right. 162 

S8 In the apsenco of a hUl of sale for 
landed property and receipt for the 

K ate money, the Court .of Sud- 
ewanny Adawlut held it neces- 
sary, that the fact of sale should be 
satisfactorily established, and, in the 
present instance* considering the proof 
adduced by the claimant (who was a 
servant of the alleged vender, and 
probably in possession of his seals) to 
be .insufficient* to establish die sale, 
disallowed his claim, 168 

29 The decrees of the Court below being 
reversed by the Sadder Dewanny 
Adawlut, owing to the proceedings in 
the Ziilah Court not having been con- 
ducted agreeably to the regulations, 
it was ordered that the suit should 
be tried d* novo on the original stamp 
fees. 173 

30 Right of redemption eadjudged to 
the seller of certaid lands, on the 
ground of a condition to that effect in 
a separate deed executed by the pur- 
chaser, though the bill of sale itself 
waB not worded conditionally. 174 
31 On the forfeiture of a putnei tenure 
for arrears of rtnt, the durpntnte tenures 
under it cease also ; though the holders 
of them he not defaulters, and though 


goodfag Hint Ms claim ©uiffiSced 
assemgro&t ai tb% ehd pf lfte terto, 
without, however^ affecting thft rights 
of Government , or any Aturo ymmam 
of rim whole pergtmna, to Am 
puttie sate far futeai** 193 

33 In a suit for Tsnds ffirtiduletltl^ alie- 
nated by the manager as rent^ree, since 
the Company's accession to the Do- 
wanuy* held that the roles relative to 
resumption of rent-fee* touurgddn dot 
apply, rs '*• f 908 

3d Af cording to the h^pohummodan iaw r 
in 0 gift of partible property to two 
persons, division is essentiaf prior to 
delivery. Deeds of release founded 
on an invalid deed Of assignment are 
not bindings RtaraaciatKm of inhet* 
rita&ce in life time of ancestor pull 
and void, claim fe which may " be • 
preferred at any subsequent period 
without limitation. 210 

37 Held that, shite the perpetual settle-* 

mentj a claim fo? ftokuddim* Ckcno- 1 
dvaee or ChuJtkddree dues, will not lie 2 
against any Zemindar. 215*^ 

38 In the caseOf ah illegal resumption of 
two mousat which hadbeeri cofiferaqd 
as an hereditary rtrit^ftee tenure on 

* the ancestorofthe claimant before the 

* ft°v^M?eld by the Court of Sucker 
Dewanny Adawlut, that the claimant 
was entitled net only the - Govern- 
ment share of the rwrofout to the 


subsequently to the default of the 
sadder putneedor , the Zemindar may 
have required them to pay their rents 
into his cutcheny. 179 

32 Held that a proprietary claim to lands 

situated in Cawnporeis not cogniza- 
ble, under Regulation 2, 1805, there 
not having been any possession on the 
part of the cl&impnfa or their ancestors 
for 38 years before the Company’s 
acquisition of the provinces, and no 
claim having been pieferred/on their 
part at either of the three first settle- 
ments. .185 

33 Held that the role against t&MHg 

cognizance of claims to land puicIfe^L , 
in a fictitious name appheg mot only 
to the parties who engage in the . 
illegal transaction, but also to their 
heirs and others, where the illegal 
transaction farms' the - feun^tion of 
theclaim. f • * 188 

34 Pottahs granted by the Ostensible 
^action purchaser of lands, and cen- 
dlfimmg that at-the end' of ten years 
the f«w* should continurtm the tame 
terfas, bring then by the 4fch rogn* 
ktibriy 1795,' not legal to gtantnfaager 
leWNiriim^yetm> beS to bebfad- ' 
anf againstths ^ ptmehas* *tpd 


absolute possession of the lands, with* 
out reference fbjthe proprietary right* 
in whomsoever originally vested ; She 
grant having been unlimited : although 
at one timers money payment had been 
made in lieu of it, apparently by con* 
sent of the gnrntee. *i 219 

39 A claim preferred by any Other than 
the original Makumedar or his as- 
signees, to share in the benefit of' 
mdkwrrtne tenures granted HfrMs 
Lawin Ziilah Behar, held to be inad- 
missible g coaharership in the fhiikmtt 
originally , not conferring title* 926 

40 He%that^ the spirit of Section 27, 

Eegomtiottr, 1799, is applicable to 
m^roes tales at wukalt sdlu by unction, * 
as well *s to separate lots of en estate 
so tbit •; Couri of justice is 

no mow anthoraed in the one case * 
tbmWn that, otirir fa direct any abate- 
ment id *the amdunt of the anndaL 

-jumma, fixed". ' ' * • •" nag 

41S&1. nud e% iba «dnnni*Atri*Tf 

• the reai «*t»te of on i.teettt. fe^ft to . 

be Odder the fogiuh It#, it . ' 

•MwMft df 'tlA *», who wt* decttfed ’ 
entitled to ncorer poueenon, ott"** 

• *wjrcMnt«f Hto ftbmpt'it the- bir- 
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42 'Thf term* of si^y yean Atecified 
in clause ^5, section 3, Regulation 2, 
180 & held not applicable to a suit 
for lands in Allahabad, instituted op- 

. wards of twelve years after th%date 
v of the cessionfthe cognisance of which 
is pmhibited by section 18, Regula- 
tion 2, 2805. 254 

43 Interest exceeding the principal may 

*be awarded when the excess lias ac- 
crued subsequent to recourse to law 
for the recovery of the debt. 261 

44 With a view to procure the .execution 
of a decree paised in favour of the 
respondent*, hot which had heed ap- 
pealed to the King in Council, the 
appellant** father became surety for 
the ultimate award ; in consideration 
of which he obtained from the re- 
spondents an engagement to pay to 

‘ « him the stun of 20,000 Rs., w&ich sum 
was stated to liavefcen borrowed from 
, a third person on the credit of the 
appellant's fathers The respondents 
c failing to pay this sum at ttfe time 
V stipulated in their bond, the appellant 
was served with a notice that be would 
be sued for the same in the Supreme 
'Court , whereupon he paid the amount. 
Held that in this case the respondents, 
were liable to refund to the appellant the 
amountso paid by him, together with the 
charge for the notice, and this without 
reference to the fact whether the amount 
*of the boiirau* as actually realised by the 
l appellant's father or not. 263 

<i5 Lands held at an ipfferiable quit rent 
by 'the appellants and their ancestors 
under mokuigreree pottahs for a period 
of thirty -eight years, held not liable 
to any enhanced assessment though 
. the grants <4id not specify that the 
tenure should be hereditary. 2? 1 

46 Held that a mdkurreree tenure con- 
firmed at the decennial settlement by 

^gpumment, when all the circum- 
stances connected with the Anginal 
grant were known, cannot £e resumed 
oh the ground of want of authority in 
c c the original grantor after, an interval of 
twenty-eightyeaje, during which time 
the rant had been paid at ah invariable 
wtte. r 275 

47 The rules , contained in section 4, 
i Regulation 6, 1793, for the award of 

.fine* cannot, he considered applicable 
t > to the case of a , person whose atten- 
dance may be required *as a witness 
but Ofewhom a summons may not have 
been served. • - , £87 

'48 Hehl thet (be negotiator of a forged 
&aft«,onbiU of .excifthfe, receiving 
thg. amount thereof^ isUtble to re- 
f®4. on *, suit again# him by tye 
drawee j the payee* named in • the 


draft being unknown and the for- 
gery proved. 290 

49 An award greater than the sum sued 

for being given in the Zillab Court by 
a decree which was afterwards revers- 
ed in the Provincial Court, (he costa 
in the latter made payable by the 
losing .party only on the sum originally 
sued for. £93 

50 Held by the Court of Sudder De- 

wanny Adawlnt, that it is ’ lawful for 
the zemindar to conclude a settlement 
with other individuals, for a putne* 
talook, with the permissum of the Zillab 
Court, the sudder putneedar having 
fallen into arrears ; though his sharers, 
whose names were not recorded in the 
zemindaree records, had deposited 
their quota of the arrears in the trea- 
sury of the zillab ; but they were 
declared at liberty to sue him for any 
damage they might have sustained by 
his default. 295 

51 The appointment, by a Moosulman, of 

a Christian as his executor, does not in- 
validate a will containing such a provi- 
sion, nor does the demise of that ex- 
ecutor and the failure of the testatbr to 
appoint another in his place imply the 
annulment of the will. 301 

52 A father, by two separate deeds, had 

sold all his property to his son, and. 
made over to him the purchase money 
as a free gift. The provisions of the 
contract never having been carried 
into effect, and the sale being invalid 
under the Mahommedan law as of the 
kind denominated Bye-i-Tuljeth, it was 
held by the Sudder Dewanny Adawlut 
to be null and void. 307 

53 Certain lands m Zillab Seharunpoor 
were claimed to be held rent-free, in 
virtue of two tunnuds granted by 
Madho Iiao Sc indie, one of which, 
dated 29 Zeekad, 27 Julios, conferred 
the Monza in question as muddud - 
mash on Shah Ahdoollah, and other 
fokeers, but had never been registered ; 
the other, dated 8 th Shaban, 32 Julcos, 
confirmed the grant of the Mouza to 

, SbnhvAbdoollah, Shah Hamid Oollah, 
and aljup^fukoers, and had been duly 
registers, hut did not distinctly specify 
the nature of the tenure intended to 
he conferred. The Court of Sudder 
Dewaqpy Adawlut, finding that the 
Mou&cm question was registered, in 
the quinquennial register, as a muddurf- 
flMv«k. tenure conferred by Madho Rao 
Somdia on Shah Ahdoollah and other 
fukeers. on the 29 Zeekad/f? Juloos: 
and concurring with their tie* officers 
in opinion, that the intention of tho 
. grantor to confer a permanent tenure 
. was* dearly ia^mbtafrom this words 




" and other fukeert,” which occurred in 
the tunnud dated in the year Si Juloot, 
and which had been duly registered ; 
and adverting to the* fact of the 
grantees and their descendants having 

the ^Mouz&till its attftc^iment* 1 \ on the 
part of Government nplielA the claim, 
and decided that the lands were not 
liable to resumption and assess- 
ment. ' 319 

54 By the Hindoo law, as current in the 
west, a widow does not inherit the 
property of her husband, when held in 
coparcenary, but only when held in 
severalty* In the former case she is only 
entitled to maintenance out of it. 330 

55 The respondents had collusively cre- 

ated a fictitious talook in favour of the 
appellants, to evade a decree passed 
against them in another suit, and were 
now obliged to plead their previous 
collusion in bar to the suit brought 
against *them for possession of that 
very talook . 341 

56 A public sale annrJled* on the 

ground that villages, assessed at the 
decennial settlement as distinct mehals, 
in the names of different persons, 
though’ they may subsequently be- 
come the property of one and the same 
individual, cannot legally be sold to 
realize balances of Government reve- 
nue, at u tingle estate , unless an union 
of estates has been formally applied 
for and effected under section 6, Re- 
gulation *5, 1793, and section 6, Re- 
gulation 19, 1814. 348 


PRESUMPTION. „ 

1 Claim to a share of certain landed 
property disn^jNied ; as, though the 
parties were descended from the same 
ancestor, it was probable the property 
had been alienated from the family and 
re-acquired by a different branch j and 
it not appearing that there wajagaay 
trace of proprietary right or posseilicn 
on the part of the claimants, sinqethe 
Company's accession to the ^Pe- 
wanny. " 99 

9 The husband having sold a portion of 
Iss&d be longing to his wife, and the wife 
subsequently selling the sqme land to 
another individual, the first'sale was 
upheld J though the consent of the 
wife ^requisite to the transfer under 
the > hMmmmudan la#, such consent 
beipg presumed in this instupe. 959 
3 AccSraiag# the Moohummndaa law, 
* h **. man than 

itmd wnMet-a t woanVhwiar 

4 


ex. m 

wattfrad 49yaam to 0&PM sifee^he 
deaQtof her alleged husband, without 
advancing any claim, althount many 
suits had been brought in this interval 
hygjthe other heirs, was held to funti|h 
dmm ^sumption that she was n o% 
lawfully married to him. / 983 

PUTTNEEUARS. 

1 &tnim for a share of sfc ancestral estate 
adjudged; the rule of limitation ' not 
being applicable to the case of put- 
nSedan deriving a share of profit. 91 


RAZEENAMEII. * 

4 

I After a faxeename# had been filed the* 
plaintiff pleaded that lift execution 
thereof had bedh forced : but though re- , 
peatedly desired to prove his assertion? ~ 
failed to do so. °The Provincial Court 
dismissed the suit, and the Suddf*/ 
Dewanny Adawlut confirmed the dd> 
cision. 80 

REDEMPTIONS. ^ 

1 A case of redemption of mortgage, 
under a deed of mortgage and condi- 
tional sale, the equity of rede mption 
being saved by rCbggXjgMn^of sfhe 
money borrowed online mortgage, 
within the period of one year from too 
receipt by the* mortgagor of the notice 
to pay issued under Regulation _ If, 
1806, as required in sfich notice; 5 1 

O ' 

L « 

REGULATgkfS. 

1 A case of land confiscated on account 
of a serious afiray between two claim- 
ants, under section 6, Regn flEtfttw ra p, 
17*. 5 

8 A chse^of succession 'to one of the 
tributary estates of ZSUah Cuttad ; 
decision in favour of the plainti&t>y 
f the Superintendent' raratsed and the 
Maim dismissed, as being barred by * 
section 4, Regulation 11, 1816* 39 

3 In a suit to obtain possession of ob- 
tain premised Under a deed of 
wujfc, tb^mortgage baring been" fete- 
closed,* end the sale made absoJUfej 
it appearfeg that one **$*?;** <***- 
petmentem Was the sum stipulated to. 
be pafcL as interest in the deed of 
mortgage, hut that* the ‘ itiottgage* 
had received a separate Bond engag- 
ing the pUytnent at an additional t per 
, cent interest; such a proceeding was 
, held to be contrary to foe provisions of 
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b^lation t?, of y306,.and tbW claim 
%as accorcfingly disallowed. Jt 106 
< 4 A maharrm* petta executed by a Ze- 

mindar in fat'ur of the Collector’s 
*P*wan being declared void under loc- 
ation 16, Heguktion 2, 1793, therein 
of the •Dcwan ordered to* relinquish 
possefsidh in favour of the heirs 
•of the Zemindar, in consideration of 
their minority and other circumstances, 
though the death of 1 the Zemindar took 
place eighteen •yean before the insti- 
tution of the suit. • • 150 

6 field that a proprietary claim to land! 
situated ixaCawnpore is. not cognisa- 
ble, undefr* Regulation 2, 1806, there* 
not havipgfaen any possession on the 
opart of the claimants or tjieir ancestors 
for 38 years before the Company's 
§ acquisition of the provinces, and no 
• claim having been preferred gn their 
part at either of the (three first settle- 
, ments. . 186 

* 6 Held that the provisions of an Act of 
r Parliament come into operation from 
V. the date only on which the regula- 
tion having reference to it is pro- 
mulgated. 225 

r 7 Meld that the spirit of section 27, 
Regulation 7, 1799, ia applicable to 
enttr^estates or mehalt sold by auc- 
tion as well as to separate lots of an 
estate so sold, and that a court of 
^gjogticp -AR- Vio ja-we authorized in the 
otfe case totm the other to. direct 
(my abatement in the amount of the 
•annual jutnma fixed. t + * f 33 

8 The term of sixty years specified in 
f clause 3, section 5, Regulation 2, 
1805, held not applicable <to a suit for 
litods in Allahabad instituted upwards 
of twelve yqgfi after the date of the 
cession, th ^cognizance of which is 
; prohibited by section 18, Regulation 
2, 1803. 254 

9JCbfi*«ales contained in section 4, 
Regulation 6, 1793, for the awfrd of 
fines cannot be considered jpplicable 
to the case of a person whose attend- 
. ftqce may he required as a witness but 
on whom ’&« summons may not have 
. been served. ‘ 207 

10 Onder section* 9, Regulation 43, 
1795, Government £re entitled, on the 
i death of the grantee; to revenue and 
- the Zumeendar to malikami only # from 
hnds in Benares assigned «ih grants 
’ to invalid native officers (previous to 
toe formation of the decennial settle- 
ment. fj * 304 

l i A public tale annulled, on toe ground 
tbaivilkgSs, assessed at4he decennial 
settlement aa distinct mehals, in the 
, names of different persons, though, 
they may subsequently become the 


property of one and the same indivi- 
dual, cannot legally be sold to realize 
balances of Government revenue, at a 
Mingle estate * unless an nnion of estates 
has been formally applied for and 
effected under section 6, Regulation 
£5, 1793, and section 6, Regulation 
19; 1814- 348. 

RENT-FREE TENURE. 

1 Claim to possession of lakhiraj land 
dismissed, the quantity claimed being 
** differently stated in a former summary 
suit, nine years having elapsed since 
the dismission of that suit, and the 
iuidad produced in support of the claim 
not being deemed sufficient proof. 36 


* REVERSAL OF JUDGMENT. 

1 In a claim for wasilaut, the Provincial 
Court having awarded interest for the 
whole period (13 years) during which 
a separate suit tor the lands wasjde- 
pending, and interest on that amount 
from the date of their own judgment, 
the Sudder Dewanny Adawlut reversed 
So much of the decree as regarded that 
interest, and awarded the principal of 
the wasitout with interest from the date- 
of the institution of the suit for wusilauf 
in the Provincial Court up to the date 
of the Sudder Dewanny AdawlutV 
decree, and frtfmtkat date till payment 
should be made. 176 


RELIGIOUS ESf ABLISHMENT. 

1 Held that the Shewait or superin- 

tendent of a religions establishment 
is not competent to grant a lease of 
the lands appertaining to the establish- 
ment for a longer period than bis or 
her own life. 151 

2 Khirajee land, appropriated to defray 

the expences of the worship of idols, 
cannot be alienated by the Shewait 
so, as to terminate the right of the idols 
in the net revenue.. Such sale set 
aside, as inconsistent with the Hindoo 
law, current in Bengal. 343 

k% 


• REVIEWS. 

• f ■ 

1 Claim tp share in Birt MtMrafyninet 
dismissed; a review ofjudgfiknt ad- 
mitted on account ef asaspieioa that 
the Pundit, on whose Pi^mh& the 
specifd appeal Wf# decided, bad taken 



IND 

, ft bribe to induce him to give ft favour- 
able answer* But it appearing that 

. his exposition of the law was correct, 
the judgment was confirmed* 70 

.SALES. 

1 A public sale of an estate set aside 
as illegal, no engagement having been 
entered into by the zemindar wr the 
revenue of the year in satisfaction for 
the arrears of which the estate was 
sold. 81 

’£ Sale of joint landed property, situated 
in the district of Mirzapore, by one 
partner without the consent of the 
rest, set aside as being contrary to the 
Hindoo law, and there being evident 
over-reaching on the part of the pur- 
chaser. 1 58 

3 A decree having been passed by the 
Patna Provincial Council for the re- 
storation of an estate (which had been 
illegally sold) to one member of an 
undivided Hindoo family, on«repag- 
meu* of the purchase monly, and it 
being presumable that the right of other 
branches of the family had always been 

c kept alive, their respective shares were 
decreed to them without subjecting 
them to payment of any part of the 
purchase money, which, it was pre- 
sumed, had been defrayed out of the 
produce of the joint property. 165 

4 in the absence of a bill of sale for 

landed property and receipt for the 
purchase money, the Court of Sudder 
HewaniiyiAdawlut held it necessary, 
that the^lct of sale should be satis- 
factorily established, and, in the pre- 
sent instance, considering the proof 
adduced by the claimant (who was a 
servant of the alleggd vender, and 
probably in possession of his seals) 
to be insufficient to establish the sale, 
disallowed his claim. 168 

6 Right of redemption adjudged to the 
seller of certain lands, on the ground 
of a condition to that effect in a sepa- 
rate deed executed by the purchaser, 
though the hill of sale itself was not 
worded conditionally. 174 

6 Pottahs granted by the ostensible 
auction purchaser of lands, and condi- 
tioning that at the end of ten yean^the 
lease should continue on the saAe 
terms (it being then by the 44th Re- 
gulation, 1793* not legal to grant a 
longer lease than ten yean) held to bee 
binding against the real purchaser yid 
good against bis claim to enhalced 
assessment at end of theterm, 
without, however, Infecting the rights 
of Govenunent^^ purchaser 



of the whorf porgonnft^m ca$ of 
public sale arrears. 4 193 C 

7 Held that the spirit of section 23? Re* 

gulation 7, 1799, is appijghbta to 
entire estates tttmehaU sold by auction 
as well as To separate lots atari estate 
so sold, and that* a court of justice j*» 
no more authorised in the one case 
than in the other # direct any abate- 
ment in the amount of the annual 
jumma fixed. 235 * 

8 Sale made by the administratrix of tire 

real estate*of ad intestate held to be. 
invalid, under the English few, at the 
suit tfthe son, who was deqjared , 
pntitled to recover possession, on re- 
payment of the principal of * the pur- 
chase money. 245 

9 The husband having sold a portion of 

land belonging do his wife, and the * 
wife subsequently selling the jame 
land to another individual, the first 
sale was upheld, though the consent 
of the wife is requisite &o the transfer ** 
under the * Moohummudan law, such 
consent being presumed in ibis in- 
stance. 25 9 

10 A father, by two separate deeds, 
had sold all his property to his soil, 
and made over to him the purchase 
money as a free gift. The provi- 
sions of the contract never having 
been carried into effect, and the sale 
being invalid under the 

law as of the kind denomuRyny?!^ 
. i-Tutyeeh, it was held by the Sudder 1 
Dewanny Adawiut • to be null and 
void. * 307 i 

11 A public sale annulled, on thp ground * 
that villages, assessed at the decennial ' 
settlement as distinct mehals, # in the ^ 
names of different persons/ r though ?/ 
they may subsequently become the • 
property of one and the same individual, 
cannot legally be sold to realize ba- 
lances of Government revenue, o*« 
single estatQ unless an union of estate* ^ 
has been formally applied Jor and 
effected under section t>, Regulation ? 

"2 r ». 1793, and section 6, -Regulation * 
■ l-hli ' Q 548 | 

V • ' 

SECURITY * 

1 The dewan of an agent for saltpetre 
having execntqp an engagement, mak- j 
ing himself responsible for the ful^l- 1 
meat of their engagements by the’ con- ** j 
tractors, who had received advance* . 
for the supply of that article, they } 
having already furnished security* hpld / t 
that an action T>y the agent will lie 
against the dewon, without reference ,,‘ 
to {he other sureties. 958 V* 
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SjSTTI.EMEkTS. 


* 

% 


*] Claim to* hqld an . estate u zemindar 
in oj^osition to the person with whom 
• the settlement had been made by 
Government : claim adjuQged, but per* 
• » mission given to tfie opposite party to 
%uefor the recovery, of the estate under 
an alleged deed%f gift. 24 

Held by the Court of Sudd?r DewAnny 
Adawlut, that it is lawful for the ze- 
mindar to conclude a settlement with 
other individuals, for arputnee talook, 
with tlfe permission of the Ziliah 
Cturt, the mdtisr putneedafi. having 
fallen into arrears ; though his sharers, 
whose names were pot recorded in the 
zemindaide records, had deposited 
their quota of the. apreais in the trea- 
sury of «the ziliah; but they were 
declared at liberty to, sue him for any 
damage the^emight have sustained by 
his default. 295 


claim of the donee was disallowed* 
Property which had devolved on a 
wi£ow*at the death of her husband^ 
without children, goes, at her death,' 
to her husband's half-brother, to the 
exclusion of his maternal grandfather's 
brother's grandchildren. 117 

2 The respondent claimed to retain pos- 
session of certain lands on the plea of 
gift from a Hindoo^ widow, by whom 
they had been taken on her husband's 
death on a division among the heirs. 
Held that the plea was not proved, and 
that, at all events, the gift would have 
been invalid without the consent of 
the heirs. - . 143 


WIDOWS. 

1 The widow of a sister’s son (on whom 
the estate had devolved) takes the 
estate according to the Hindoo law to 
the exclusion of the sister herself. 47 


STAMP DAROGHA. 

1 Held that a stamp darogha is not re- 
sponsible for any defalcation on the 
- part o£ the subordinate' stamp Venders 
and their sureties* 149 


(MOOSSULMAUN.) 

1 A Moosulmaun widow held to he not 
liable for herdeceased husband's debts, 
she not having derived any property 
from pim. 161 

r -WIDOW (HINDOO.) 

1 The widow of a Hindoo* who died 
without children, has the power of 
^«i*king a gift of a portion of her late 
husband’s projterty for this spiritual 
benefit; but such not appearing to 
'the Con# to have been the object of 
the gift in the present ih stance, the 



• * 

« 

WILLS. * 

1 A will upheld by which a Moosui- 
maun female bequeathed the whole of 1 
her property to a stranger. The tes- 
tatrix having no heirs, the legatee 
took the whole of her property. Had 
she left objecting heirs, two- thirds of 
the property would have gone to them, 
and one-third to the legatee. A Hin- 
doo was Appointed executor to the will. 
The law officers of the Judder De- 
waunee Adawlut tUv ai 1 thpt the 

* Ca zee might displace him, but that 
till regularly displaced, the whole of 
his official acts are valid. 49 

2 The apporatnpmt, by a Moosnlman, of 

a Christian as his executor does not 
invalidate a will containing such a 
provision, nor does the demise of that 
executor and the failure of the testator 
to appoint another in bis place imply 
the annulment of the will. 301 








